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SUPREME COURT OF THE STATE OF NEW YQRK 
NEW YQRK COUNTY 

PART Index Number: 100099/2014 
GLENN, O'NEIL 

CITY OF NEW YORK 
Sequence Number : 001 

vs 

INDEX NO. 

MOTION DATE 

ARTICLE 78 MOTION SEQ. NO. 

The following papers, numbered I to , were read on this motion to/for 

Notice of MotionlOrder to Show Cause - Affidavits - Exhibits 

Answering Affidavits - Exhibits 

I No(s). 

1 N O W  
Replying Affidavits I W s ) .  

Upon the foregoing papers, it is ordered that this motion is 

is decided in accordance with the annexed decision: 

F I L E D  
JUL 1 4  2014 

COUNTY CLERK'S OFFICE 
K 

Sated: 7 I I\ l\Y c % , J.S.C. 

1. CHECK ONE: .................................................................... 
2. CHECK AS APPROPRIATE: ........................... MOTION IS: 0 GRANTED 

3. CHECK IF APPROPRIATE: ................................................ fl SETTLE ORDER 

0 NON-FINAL MSPOSITI 

DENIED 0 GRANTED IN PART 0 OTHER 

0 SUBMIT ORDER 

0 DO NOT POST 0 FlDUCiARY APPOINTMENT REFERENCE 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW Y O N :  Part 55 

O’NEIL GLENN, 
I 
i 

I dex No. 100099/20 14 I Petitioner, 

For an Order Pursuant to Article 78 
of the Civil Practice Law and Rules, 

-against- 

CITY OF NEW YORK, THE NEW YORK CITY 
DEPARTMENT OF EDUCATION, BOARD OF 
EDUCATION OF THE CITY SCHOOL DISTRICT 
OF THE CITY OF NEW YORK, DENNIS 
WALCOTT,as Chancellor of the New York City 
Department of Education, 

ECISION/ORDER 

i 
I 

JUL 1 4  2014 

COUNTY CLERK‘S OFFICE 
NEW YORK 

Recitation, as required by CPLR 2219(a), of the papers considered in the review of this motion for 
: 
~ 

Papers N 4 mbered 

.................................... +- Notice of Motion and Affidavits Annexed 
Notice of Cross Motion and Answering Affidavits ....................... 
Replying Affidavits ...................................................................... 
Exhibits 

1 3  
...................................................................................... 1 4  

1 
1 

Petitioner O’Neil Glenn (“Glenn”) brings the instant petition p suant to Article 78 of the c 
Civil Practice Law and Rules (“CPLR’) seeking expungement of the u satisfactory rating he 

received in his position as an assistant principal, reinstatement to that osition and a declaration that 

terminating his probationary status in the position was arbitrary and cabricious. Petitioner also 

seeks an order pursuant to CPLR 5 408 directing respondents to immediately turn over a complete 

1 
I 

and underacted copy of the Chancellor’s Committee’s report. Respon ents cross-move for an Order 
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dismissing the petition on the grounds that the petition fails to state 

City of New York is not a proper party to the proceeding. For the 

petition is denied and respondents’ cross-motion is granted to the 

cause of action and that the 

sons set forth below, the 

that the petition is 

dismissed. I 
The relevant facts are as follows. In or around 1995, petition r began working with 

respondent the Board of Education of the City School District of the ity of New York (“BO,,’) as 

a Crisis Intervention Teacher at P.S. 24 in Bronx, New York. In or ound 2002, he started teaching 

at John F. Kennedy High School (“JFK High”). During this time, pe itioner also served as an 

athletic coach for the girls basketball team. Petitioner continued teac ing at JFK High until June 

2008 when he voluntarily resigned for personal reasons. In or aroun 2009, petitioner returned to 

the BOE to accept an assistant principal position at the Bronx Engine I ring and Technology 

Academy (“BETA”), which is a high school located on the JFK High ampus. Initially, petitioner 

was appointed as an interim acting assistant principal and later becam a probationary assistant 

principal subject to a five year probationary period. In addition to his assistant principal duties, 

petitioner continued to coach the JFK High girls basketball team. 

L r I 1 

, 
1 

On or about January 7,20 12, petitioner attended a tournament /with the JFK High girls 

basketball team in Paterson, New Jersey. During the tournament, a st dent was injured and suffered 

a contusion on her left knee. On or about Monday, January 9,2012, p titioner allegedly spoke with r 
Alexandra Janceski (“AD Janceski”), the then athletic director at JFK igh and informed her that 

the student had been injured. Additionally, petitioner alleges that he 

gave it to AD Janceski. On or about January 10,2012, JFK High 

an incident report and 

Luft, requested that 

the Special Commissioner of Investigation for the New York City Schbol District (“SCI”) 

investigate petitioner’s actions in regards to the tournament and the st dent’s injury. Specifically, li 
I 2 
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Luft requested that they investigate: (1) petitioner’s alleged failure to obtain Luft’s permission to I 
take the team to participate in an off-campus basketball game; (2) 

receive parental permission slips prior to the trip; and ( 3 )  petitioner’s 

student’s injury received during the game. SCI referred the matter to 

Investigations (“OSI”) for investigation. After an investigation, OS1 

(“Danko”) issued a final report (the “OS1 Report”). Pursuant to the 

petitioner “acknowledges that he failed to noti& any school administ1,ator 

peitioner’s alleged failure to 

alleged failure to report the 

the BOE’s Office of Special 

nvestigator Gerry Danko 

OS1 Report, Danko noted that 

that [the student] was 

injured during the game in New Jersey [and] conceded that, as the hi hest ranking school official on 4 

and BETA Business Manager Anton Pena had played a joke on school 

the trip, he was required to report the incident involving [the student] into OORS upon his return to 

school on January 9,2012.” Additionally, Danko reported that petiti ner “admitted that he failed to 1 
seek permission from Principal Luft prior to taking the team to play i a game in New Jersey.” In 

the end, investigator Danko concluded that: (1) the allegation that committed employee 

aide Davre Brown (“Brown”) 

misconduct by not obtaining permission from the administration to t 4 e  the team to the tournament 

3 
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by telling him that Sperling was terminating him because he was not at his post and only informed 

him hours later that it was all a joke. Thereafter, Sperling reported t e incident to SCI. The 

complaint was eventually referred back to Sperling for a School Bas d Investigation (“SBI”). On 

June 25,2013, petitioner, accompanied by his union representative, &et with Sperling to discuss the 

incident. During this time, petitioner maintained that he had met with Brown for verbal counseling 

I 
I 

only and never informed him that he was being terminated. By 

informed petitioner that she had concluded that his “actions 

Petitioner was also informed that “this letter will be placed 

June 25,2013, Sperling 

misconduct.” 

lead to further 

disciplinary action including an unsatisfactory rating and your termin tion of your position with the 

Department of Education.” I 
On or about June 26,2013, petitoner received an unsatisfacto rating (“U-rating”) for the 

2012-2013 school year, based on the two incidents of professional mi conduct described above and 

his discontinuance as a probationary assistant principal was recommebded. On or about August 30, 

20 13, petitioner was notified that Superintendent Elaine Lindsey (“Su erintendent Lindsey”) would 

be reviewing the discontinuance recommendation and invited petitionbr to submit a written 

statement for her to consider. On or about September 30,2013, petitibner was notified that, after 

reviewing petitioner’s documents submitted on September 23,201 3, that he would be discontinued 

as a probationary assistant principal. On or about October 2,2013, peiitioner appealed both the U- 

rating and the recommendation for discontinuance. 

i 
P 

I 

I 
I 

On November 12,201 3, petitioner had an appeal review of hisiU-rating and the decision to 

discontinue his probationary employment before a three-member pane (the “Chancellor’s 

Committee”) at BOE’s Office of Appeals and Reviews (“OAR”). D d n g  the appeal, petitioner and 
I 

his union representative, elicited testimony and cross-examined witnedses, concerning petitioner’s 

4 
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I 

appeal of his U-rating and recommendation for discontinuance. Spe&ifically, the Chancellor’s 

Committee heard testimony from petitioner, AD Janceski, the OS1 ir&estigator and principals Luft 

and Sperling. After the hearing, the Chancellor’s Committee issued /its report wherein it 

unanimously concurred with the recommendation to discontinue petitioner’s probationary service. 

Accordingly, the Chancellor’s Committee recommended that the appkal of the unsatisfactory rating 

be denied and the unsatisfactory rating be sustained. On or about De ember 16,201 3, petitioner 

was notified that Superintendent Lindsey reviewed the findings and r commendation of the 

Chancellor’s Committee and reaffirmed her previous decision to disc b ntinue petitioner’s 

appointment as a probationary assistant principal. 

I 

1 

P 
k 

Petitioner now brings the instant petitioner to challenge the BPE’s decision to sustain his U- 

rating and discontinuance. In his petition, petitioner argues that the E/OE’s decision was arbitrary, 

capricious and an abuse of discretion. Specifically, petitioner alleges jthat the investigations that 

lead to the two incidents of professional misconduct were motivated i y discrimination based on his 

status as a black man. Petitioner alleges that Luft and Sperling createb an “abusive and venomous” 

work environment and that Luft referred to petitioner in racial epithetb (“nigger” and “gorilla”). 

Moreover, petitioner alleges that once he complained of Luft and Spetling’s discriminatory actions, 

they retaliated against him by launching the baseless investigations. Accordingly, he alleges that his 

U-rating and the discontinuance of his position as assistant principal *ere all motivated by 

I 

I 

discrimination. Petitioner also contends that he acquired tenure by estoppel and was entitled to a 

hearing prior to his termination. Respondents cross-move to dismiss the petition on the ground that 

it fails to state a cause of action. Additionally, respondents move to d/smiss the petition as to the 

City of New York as it is an improper party. 

The court first turns to a preliminary matter. Initially, the petidjon is dismissed as against the 

5 
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City as it is not and was not petitioner’s employer and therefore is n& a proper party to this action. 

It is well-settled that “[the BOE] is not a department of the [Clity of h e w  York” but rather a 

separate and distinct entity. Ragsdale v. Board of Education, 282 N. .323 (1 940), citing Divisich v. 

Marshall, 281 N.Y.1 70 (1939); see also Perez v. CityofNew York, 41 A.D.3d 378 (lst Dept 2007) 

(holding that “the City and the [BOE] remain separate legal entities”i. Here, as the City of New 

c 
I 
I 

York did not make the determination petitioner seeks to challenge anb is a separate entity from the 

BOE, it must be dismissed as a party to this action. 
I 
I 

The court now turns to the remainder of the petition challengibg the U-rating and 

discontinuance of petitioner’s probationary employment. It is well seftled that the standard of 

review for an agency’s determination to sustain a unsatisfactory rating and/or to discontinue a 

probationary teacher’s employment is “whether the determination wad arbitrary and capricious, and 

not whether the determination was supported by substantial evidence.4’ James v. Klein, 43 A.D.3d 

764 (lst Dept 2007) (internal citations omitted). “Arbitrary action is dithout sound basis in reason 

and is generally taken without regard to the facts.” Pel1 v Board of Edprcation, 34 N.Y.2d 222,23 1 

(1 974). The Court of Appeals has recognized that a probationary employee may be terminated for 

almost any reason, or for no reason at all, as long as it is not “in bad f4th or for an improper or 

impermissible reason.” Duncan v. Kelly, 9 N.Y.3d 1024, 1025 (2008)‘ Thus, the determination to 

discontinue a probationary employee may be reversed only where the Getitioner establishes that the 

termination was “in bad faith, for a constitutionally impermissible pudose or in violation of law.” 

Smith v. NYC Dept. of Correction, 292 A.D.2d 198, 199 (1 St Dept 2004); see also Frasier v. Board 

of Educ. of City School Dist. of City of N Y ,  71 N.Y.2d 763,765 (1984). 

1 

I 

I 

I 

I 

In the present case, as an initial matter, the court finds that U-raiting assigned to petitioner for 
I 

the 2012-2013 school year was not arbitrary and capricious or given wi/thout regard to the facts. To 

6 
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the contrary, the reasons for the U-rating were based upon two incidknts of professional misconduct, 

which were well-documented. Indeed, both incidents were investigdted and the allegations were, at 
I 

least in part, substantiated. Thus, the U-rating was not without sounb basis in reason or taken 

without regard to the facts. I 

Moreover, petitioner fails to meet his burden to demonstrate dhat the U-rating and the 

discontinuance of his probationary employment were motivated by rdcial discrimination and taken 

in bad faith. Even accepting petitioner’s allegations that Luft and Sp rling were motivated by 

discriminatory animus when they reported the incidents of miscondu t to SCI for investigation as 

true, this does not support a finding that the ultimate determination td sustain the U-rating and 

I 

1 
i 

discontinue petitioner’s probationary employment were taken in bad iaith as there are no allegations 

of discriminatory animus on the part of the OS1 investigator, the Chadcellor’s Committee or the 

ultimate decision maker, Superintendent Lindsey. Indeed, the OS1 in$estigator conducted an 
I 

independent review of the allegations relating to petitioner’s actions a! the basketball tournament 

and concluded that the facts substantiated that petitioner failed to follow proper school procedure in 

informing Luft about attending the tournament and properly reporting the student’s injury. Clearly 

this finding could not have been influenced by Luft or Sperling’s alleded racial animus towards 

petitioner. Thus, petitioner has failed to sustain his burden of demonstrating that the BOE’s 

determination was taken in bad faith. 

Additionally, to the extent petitioner argues that he acquired tehure by estoppel and was 

entitled to a hearing prior to his termination, such contention is withoub merit. It is well settled that 

“[a] teacher may, of course, relinquish her tenured rights in her positiob voluntarily by resigning.” 

Gould v. Board of Educ. of Sewanhaka Cent. High School Dist. , 81 N.k.2d 446 (1 993). Tenure by 

estoppel results “when a school board accepts the continued services of a teacher or administrator, 

7 
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but fails to take the action required by law to either grant or deny te+re prior to the expiration of the 

[administrator’s] probationary term.” McManus v. Board of Educ. ojHeinpstead Union Free School 

Dist., 87 N.Y.2d 1 83 (1 995). Here, it is undisputed that petitioner relinquished his tenure rights as a 

teacher when he voluntarily resigned in 2008. When petitioner retuded to work for the BOE, the 

BOE did not accept his continued services as a teacher after his resigbation but offered him the 

supervisory position as an assistant principal, which was subject to a ,  we year probationary period. 

I , 

I 

I 

k 
Further, petitioner was notified before the expiration of his probation period that he would not be 

given tenure. Thus, respondents took the appropriate action to deny detitioner tenure prior to the 

expiration of his probationary period and petitioner cannot make out 4 claim for tenure by estoppel. 
I 

To the extent petitioner presents the court with a paycheck stub showlng that he was paid one day as 

a teacher after he returned to BOE employment in 2008, such evidencL is insufficient to establish 

that he reclaimed his tenure rights in 2008 as petitioner fails to cite to b y  authority demonstrating 

that tenure rights can be reacquired by such act. 

Finally, petitioner’s request for a complete and unredacted copk of the Chancellor’s 

Committee’s report is denied. In an Article 78 proceeding, “a petitiontr is not entitled to discovery 
I 

as of right.” Town of Pleasant Valley v. New York State Bd. of Real Pkop. Servs., 253 A.D.2d 8, 15- 

16 (2d Dept 1999). In a special proceeding, discovery will be permittqd only where a petitioner first 

“demonstrate[s] that there is need for such relief.” Id. at 15. In the insbant action, petitioner fails to 

put forth any argument demonstrating his need for the Chancellor’s Cdmmittee’s report. Thus, his 

request must be denied. 

Accordingly, petitioner’s request for relief under Article 78 of the CPLR is denied. The 

petition is hereby dismissed in its entirety. This constitutes the decisiob and order of the court. 

, 

Enter: 
J.S.C: 

JUL 1 4  2014 
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COUNTY CLERKS OFFICE 
NEW YQRK 
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