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Plaintiff, 

-against- 

41 MADISON L.P., 
JuL 1 4 2014 

COUNTY CLERK‘S OFFICE 
NEW YORK 

-against- 

PAR ENVIRONMENTAL CORPORATION, DECISION/ORDER 

Third-party Defendant. 
X ____________________I___________________-------------------*---------------- 

i 
HON. SHLOMO S. HAGLER, J.S.C.: 

In this personal injury action, plaintiff Leon D. Zapata (“ Zapata” or “plaintiff ’) moves 

for an order pursuant to GPLR $ 3212 for partial summary judgment in his favor on his Labor 

Law 3 240 (1) claim as against defendant 41 Madison L.P. (“Madison” or “defendant”). 

Madison opposes the motion. 

BACKGROUND 

Plaintiff, an asbestos removal worker, commenced this action to recover damages for 

personal injuries he sustained on July 6,2006, when he fell from a scaffold while working at a 

construction project located at 41 Madison Avenue, New York, New York (the “subject 

premises”). On the date of the accident, Madison was the owner of the subject premises where 
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the accident occurred. Plaintiff“ s employer, third-party defendant Par Environmental 

Corporation (“Par”). ”was retained 1 0  perfomr asbestos ahatenmt work dt h e  subject premises 

Plaintiffs Deposition Testimony 

Plaintiff testified that, on the day of the accident, he was performing asbestos removal 

work a t  the subject premise? for hi? employer, Par. Plaintiff maintained that his work was wlcly 

supervised by his Par supervisor and a Par foreman. 

At the time of the accident, plaintiff intended to remove asbestos from the ceiling of one 

of the floors of the subject premises. In order to perform his work, plaintiff was provided with a 

four-wheel Baker scaffold. Before climbing onto the scaffold. plaintiff attempted to lock the 

scaffold wheels by pressing down on them with his foot, but “three of them didn’t lock for 

[him]” (Exhibit “G” to the Affirmation of John M. Shaw, Esq., dated December 26, 2012 [“Shaw 

Aff.”], in support of plaintiffs motion at p. 87). Plaintiff described the scaffold as neither having 

any safety railings, nor safety netting in place in the event of a fall. In addition, although plaintiff 

was provided with a harness and rope, there were no anchors for him to tie off on the scaffold. 

In order to reach the wooden platform of the scaffold (the “platform”) to begin his work, 

plaintiff had to climb up a three or four-rung ladder (the “ladder”). which was attached to the side 

of the seaffdd. The platform steps werc v;et because the Par vvTorkers used a water hcse to 

moisten the asbestos in order to make it easier to remove. 

Plaintiff testified that he climbed up the Iadder two times prior to the accident. The first 

time he climbed the ladder, plaiiieiff noticed ilm ir moved in a forward motion. The accideirt 

occurred as plaintiff climbcd up the ladder the second time. Plaintiff explained that, while one cf 
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his feet was on the platform and the other foot was still on one of the ladder rungs, the scaffold 

suddeniy moved and shil’ted, causing him to fail to ihe concrete floor below 

Speciiically, when plaintiff was asked at his deposition if he had reached the platform 

when the accident occurred. plaintiff replied, “I was about to arrive when the scaffolding moved” 

(id. at 80). When asked to describe how the scaffold moved, plaintiff replied, “‘It moved for me 

like it was throwing itself, like towards the side” (id. at 82). Plaintiff also testified that “when 

[the scaffold] moved for me, that’s when I fell” (id. at 96). When he was asked why he thought 

the scaffold moved, plaintiff replied, “Yes, it did move and that was because the wheels did not 

have - - were not locked” (id. at 98). Plaintiff also testified that his foot slipped off the ladder, 

“[blecause of the pipe . . . and you are taped up” (id. at 112-1 13). Plaintiff further explained that, 

at the direction of his supervisor, plaintiff taped around his shoes in order to hold a “booty” on 

(id. at 113). 

It should be noted that plaintiffs description of the events leading up to the accident, as 

set forth in his deposition testimony. are also similarly reflected in his affidavit. sworn to on 

November 12, 2012. (Exhibit “B” to the Shaw Aff.). 

PSCUSSION 

SUIIlnrillr 1, Judgment 

“‘The proponent of a summary judgment motion niust make a prima facie showing of 

elltitJerllerJt to judgment as a mattcr of law. lendering sufficient evidence to eliminate any 

material issues of fact from the case”‘ (Skrntrngo v Filsteii?, 35 AD3d 184, 185-1 86 11’‘ Dept 

20061 qrrotiiig T.vinepnd 17 N w  York Lm? Mcd C/r ~ 64 NY2d 8 5  i = 85’3 [1985]) The b i ~ d ~  

then shifts to the motion’s opponent to -‘present evidentiary facts in admissible form sufficient to 
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raise a genuine, triable issue of fact“ (Mazurek 1’ A4etropolitcrn Museum u f A r f ,  27 AD3d 227, 228 

New Fork, 30 AD3d 323, 325 [lst Dept 20061). Ifthere is any doubt as to the existence o f a  

triable fact, the motion for summary judgment must be denied (Rotubu Extruders v Ceppos. 46 

NU2d 223 ~ 23 1 [I 9783; Gi.o.rsnmn 1’ Amalgccmcited Hnzu. Gorp , 298 AD2d 224, 226 [ I  Dept 

20021). 

Plaintifrs Labor Law 6 240 (1) Claim AEainst Defendant Madison 

Plaintiff moves for partial summary judgment in his favor as to liability on the Labor Law 

I$ 240 (1) claim as against Madison. Labor Law 5 240 ( I ) ,  also known as the Scaffold Law, 

provides, in relevant part: 

“All contractors and owners and their agents , . . in the erection, 
demolition, repairing, altering, painting, cleaning or pointing of a 
building or structure shall furnish or erect, or cause to be furnished 
or erected for the performance of such labor, scaffolding, hoists, 
stays, ladders, slings, hangers, blocks, pulleys, braces, irons, ropes, 
and other devices which shall be so constructed, placed and 
operated as to give proper protection to a person so employed.” 

“‘Labor Law 240 (1) was designed to prevent those types of accidents in which the 

scaffold I . . or other protective device proved inadequate to shield the injured worker from harm 

Buharestani, 281 AD2d 11 4, 11 8 11” Dept 20011, quoting Ross v Curtis-Palmer Hydro-Elec 

”“Nor every worker who fails at a construction site, and iiot every object that falls on a 

worker. gives rise to the extraordinarv proteelions nfT,abor Law 6 240 ( 2 ) .  Rather. liabilit\ is 

contingent upon the exictence of a hazard contemplated in section 340 ( I  ) and the failure to use, 
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or the inadequacy of, a safety device of the kind enumerated therein’* (Nciiducci v Munhasset Bay 

Dept 20lOl [“a distinction must be made between those accidents caused by the failure to provide 

a safety device required by Labor Law 5 240 (1) and those caused by general hazards specific to a 

workplace”]; Hill Stahl, 49 AD3d 438, 442 [ I  st Dept 20081, Bzickley v C‘ohwhin Gr.anz1?2crr & 

Pvejmratory, 44 AD3d 263,267 [ 1 st Dept 20071). 

Labor Law 8 240 (1) “is designed to protect workers from gravity-related hazards such as 

falling from a height, and must be liberally construed to accomplish the purpose for which it was 

framed [internal citations omitted]” (Vulensisi v Greens a2 HulfHollow, LLC, 33 AD3d 693,695 

[2d Dept 2006l). “As has been often stated, the purpose of Labor Law 6 240 (1) is to protect 

workers by placing responsibility for safety practices at construction sites on owners and general 

contractors, ‘those best suited to bear that responsibility’ instead of on the workers, who are not 

in a position to protect themselves” (John v Baharesiani, 28 1 AD2d at 1 17, quoting Ross 1) 

CLwlis-Palnwr Hvdro-Elec Co., 8 1 NY2d at 500) 

TO prevail on a Labor Law S; 240 (1) claim, the plaintiff must show that the statute was 

violated and that this violation was a proxiinate cause of the plaintiffs injuries (Blake v 

N ~ i ~ h b ~ r h ~ ~ d  I fGLiJ .  S~;.I.S. ~ f l h k  I: City, 1 NY3d 280, 287 [2003]; Fellwr Y C07”~1:7g 1 7 7 ~  , ?e 

NY2d 2 19. 224-225 [ 19971; Torres 1) Monroe Coll., 12 AD3d 26 1, 262 [ 1 St Dept 20041). 

Initially. Labor Law 5 240 ( I ) applies to the facts of this case because plaiiiliff was 

sub.jected TO an elevation-related risk whcn he climbed up the ladder ofthe scaffold ir, 

aiiticipatioii of performing asbestos removal work on thc platform. As the scaffold at issue was 

inadequately secured so as to protect plaintiff while cubject to an elevation-related risk, and no 

t 
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other safety dcvices were provided io him. Madison is liable for his injuries under Labor Law 6 

240 ( I )  ( ~ e e  bwcxlirt 1) Ameriruv2 ;el ma‘ Tel Co , 29 AD3d 493. 494 [l” Dept 20061 [unrefuted 

evidence that the unsecured ladder moved. combined with evidence that no other safety devices 

were provided, warranted a finding that the owners were liable under Labor Law 5 240 (l)];  

Chlap v 43’”St -Second..-lve Cory.. 18 ,41336 598, 598 [3d Dept 20051). 

As plaintiff argues, since only one of the scaffold’s three wheels properly locked. the 

scaffold was unsafe because it was not properly secured against movement. ’ In addition, plaintiff 

clearly testified that he fell from the scaffold after it “moved” (Exhibit “C” to Shaw Aff. at 80). 

“[A] presumption in favor of plaintiff arises when a scaffold or ladder collapses or malfunctions 

‘for no apparent reason”’ (Quattrocchi v F.J. Sciame Constr. Corp., 44 AD3d 377, 38 1 [ 1 st Dept 

20071, quoting Blake v Neighborhood Hous. Servs. o j  N Y. City, 1 NY3d at 289). “Whether the 

device provided proper protection is a question of fact, except when the device collapses, moves. 

falls, or otherwise fails to support the plaintiff and his materials” (Nelson v Ciba-Geigy, 268 

AD2d 570.572 r2d Dept 20001). 

In opposition to plaintiff’s motion. Madison asserts that it is not liable for plaintiffs 

injuries under Labor Law tj 240 (l), because a question of fact exists as to whether plaintiff was 

the s o k  proximatc G ~ U S C  of his injwics. To that effcct, Madism sets f~i- th  plaintiffs testimmy 

that he not only climbed up and then down the shaky ladder once before the accident, but that he 

I It should be noted, however, that plaintifi-s argurnent that the scaffold was unsafe, 
because the scaffold’s platform lacked guardrails, a piace to tie a harness off to and a life net, is 
of no moment, as plaintiff had not yet reached the platform at the time of the accident. Rather. 
plaintiff testified that he was still in the process of climbing the ladder to the platform, when the 
scaffold moved, causing him to fall. Therefore. the lack of these safety devices could not have 
been the proxiinate cause of the accident. 
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was also aware that three of the four wheels of the scaffold did not lock propcrly Therefore, if> 

in hcl, the uidvcked wheels were the canse oftlie accident, then issues of iacr exist as 10 wliehx 

plaintiffs negligence in utilizing the ladder, while armed with this knowledge, was the proximate 

cause of the accident. “Wlien the defendant presents some evidence that the device furnished 

was adequate and properly placed and that the conduct of the plaintiff may be the sole proximate 

cause of his or her injuries, partial summary judgment on the issue of liability will be denied 

because factual issues exist” (Bull v Cascade TisJue Group-N. Y ,  Inc , 36 AD3d 1 187, 11 88 [3d 

Dept 20071). 

For the purposes of Labor Law 9 240 (l), it is not a defense that plaintiff utilized the 

scaffold despite knowing that three of the four scaffold wheels were defective, as the onus was 

not on plaintiff to provide himself with a safe scaffold. “[Tlhe duty to see that safety devices are 

furnished and employed rests on the employer in the first instance” ( h u g o n  v 233 W 21st S t ,  

201 AD2d 353, 354 [ l s t  Dept 19941). 

In addition, Madison has not demonstrated that this i s  a case of a recalcitrant worker. 

wherein a plaintiff was specifically instructed to use a safety device and refused to do SO (see 

Qlszewski v Park Terrace Gardens, 306 AD2d 128, 128-129 [Ist Dept 20031; Morrison 1: City of 

?deiii Yoi-k, 306 AD2d 86 [Is t  Dept 20031; C’Y~S~CI  v TYI‘LX~ 1/72., 294 AD2d 145, 147 rlst Dcpt 

20021; Sunango v 200 E. 16th St. Hous. Cory.. 290 AD2d 228 [ 1” Dept 20021). Here, there is no 

evidence in this record that plainti-tTwas instructed not to use the scaffold when the wheel locks 

were not working, or when the scaffold seeincd unstable. 

Madison also argues !hat plaintiff i s  not ewititlcd to partial sumrnarv judenml t  in 111s falrO1- 

on the Labor Law tj 240 (1) claiiiri bccause plaintiff alleged different versions of how the accident 
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occurred, thus creating issues of €act as to the cause of the accident. For example, in addition to 

testif7Jing that he fell when the scaffold moved, plaintiff testified that lie fell wlicn his foot 

slipped, due to tape that he had put on his shoes at the direction of his supervisor. 

Here, as Madison did not put forth sufficient evidence to refute plaintiff’s assertion that 

the fall occurred, first and foremost. because the scaffold moved, Madison did not raise a boiia 

fide issue of fact as to how the accident occurred (see Pinedu v Kechek Realty Cory., 285 AD2d 

496, 497 [2d Dept 20011; HuufJv C L x x x l l  Via Mugnu Cory., 118 AD2d 485,486 [lst Dept 

19861). In any event, “[a] lack of certainty as to exactly what preceded plaintiffs fall to the floor 

below does not create a material issue of fact here as to proximate cause” (Vergara v SS 133 M/: 

21, LLC, 21 AD3d 279. 280 [Ist  Dept 20051 [where either defective or inadequate protective 

devices constituted the proximate cause of the plaintiffs accident, it did not matter whether the 

plaintiffs fall was the result of the scaffold tipping over or was whether it was the result of 

plaintiff niisstepping off its side]). 

Further, plaintiff’s conduct in using a scaffold allegedly known to be defective goes to the 

issue of comparative fault which is not a defense to a Labor Law 5 240 (1) cause of action. 

because the statute imposes absolute liability once a violation is shown (Bland v Munocheriun, 

66 NY2d 452, 460 [1?85]; Velascn 1,’ Green Wood C’emetery, 8 AD3d 88, S? [ Is t  Dept 2@04] 

[“Given an unsecured ladder and no other safety devices, plaintiff cannot be held solely to blame 

for his injuries”]). 

”a;here “the owner or contractor f d s  to provide adequate safely devices io protect 

workers from elevation-related iii-juries and that failure is a cause of phintifr s injury. the 

negligence, if any, of the injured worlter is of no consequence [internal quotation marks and 

8 
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citations omitted]” (Tavarez I’ Weissulzm, 297 AD2d 245. 247 [ 1 Dept 2002]: see Ranieri 1: j-lolt 

Coizstr. Gotp.. 33 AD3d 425, 425 [ 1 ’t Dept 20061 [Courl h u a d  that fkiiurt: to supply pidintiff 

with a properly secured ladder or any safety devices was a proximate cause of his fall, and there 

was no reasonable view of the evidence 10 support defendants’ contention that plaintiff was the 

sole proximate cause of his injuries]; L o p z  I’ 44elitJ!’,r, 3 1 ,4D3d 35 1 ~ 35 1 [I  S t  Dept 20061; Torrev 

v Monroe Coll., 12 AD3d at 262 [Court noted that even if another cause of the accident was 

plaintiffs own improper use of an unopened A-frame ladder leaned against the wall from atop 

the scaffold, defendant’s failure to ensure that the scaffold plaintiff needed to use to perform his 

assigned task provided proper protection, and was properly secured and braced, constituted a 

proximate cause of the accident]). 

Thus, plaintiff is entitled to partial summary judgment on the issue of liability under 

Labor Law tj 240 ( I )  against defendant Madison. 

Whether Plaintiff’s Motion Is Defective 

Madison argues that plaintiff did not meet his burden. because his motion. which relies 

on deposition transcripts that were not properly signed and executed, is defective. Madison’s 

argument that plaintiffs motion is defective fails. Initially, Madison neither disputes the 

authe::ticit.j.. m r  the aecurzcy of the transcripts ( s a  ,C7-xnco 7 Rolling F R ? ~  Lay Sales, Lld., $03 

AD3d 543, 543 [lst Dept 20131 [where the plaintiff did not challenge the accuracy of the 

deposition transcript. which was certified by the reporter. it was deemed admissible] ~ citing Sa,~c 

v TA4TKestor=utron Consulfanis Ltd? 1Q0 AD3d 443, 443 [Is* Dcpr 2012]). Also, in addiliorl to 

the deposition transcripts, plaintiff also submitted a properly notarized and translated affidavit 

with his motion, which reflects the events as they were described jn plaintiffs testimony 
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Moreover, a review of the record reveals that plaintiffs counsel sent Madison’s counsel a 

copy of thc transcript o f  Madison’s witness, Paul Fausi, tht. building manager for the sub.jec: 

premises. To date, said transcript has iiot been signed and sent back to plaintiff’s counsel’s 

office. CPLR 3 1 14 (a) requires that, if an opponent refuses or fails to sign his or her transcript 

within 60 days, the transcript may be used by the other party as if signed (Frnnze,re v Tunger 

Factory Outlet Ctrs., I K ,  88 AD3d 763,763 [2d Dept 201 11; Thoinus v Hunipton Express, 208 

AD2d 824,824 [2d Dept 19941). 

Finally, as to the transcript of plaintiffs deposition testimony, not only did Madison serve 

a copy of said deposition on plaintiff, Madison relied on it in its opposition (see Pavane v Marte, 

109 AD3d 970,970 [2d Dept 20131 [unsigned excerpts of deposition testimony were deemed 

admissible, because ‘They were submitted by the party deponents theinselves and, accordingly. 

those transcripts were adopted as accurate by those deponents”]), Therefore, under the 

circumstances, the subject deposition testimonies are in adinissible form (Franzese v Tunger 

Factory Outlet Ctrs h c .  88 AD3d at 744). 

CONCLUSION 

For thc: foregcing ~ C ; L S ~ E S ,  it is he:&;, 

that plaintiff Leon D. Zapata’s motion, pursuant to CPLR 3212, for partial 

summary judgment in his favor on the Labor Law $ 240 (1) claim against defendant Madison 41 

E.P. lis granted; and it is further 
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OR 

The foregoing constitutes the decision and order of ;his Court. Courtesy copies of this 

that the remainder of the action shall continue. 

decision and order have been provided to counsel for the parties. 

*, 
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Dated: July 3, 2014 A 

New York, New York Hon. Slilomo S. Hagler, J.S.C. 

JUL 1 4  2014 

COUNTY CLERK'S OFFICE 
NEW YORK 
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