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SCANNED ON 7/15/2014 

'~:UPREME COURTQF TlIE' STATE OF NEW YORK- NEW YORK COUNTY 
· ~PiRESENT: Hon. Doris Ling-Cohan, Justice Part 36 

Plaintiff, 
INDEX NO. 101848/10 

-'again~t-. 

B;EN'S·].>HARMACV, l,LC. and MARK FARDF I l E15'ION SEQ. NO. OOl 

Defendants. 
JUL 15 2014 

N6ti~e of' . . . . .... ··.·.· ... ]Fdet t~ shoW:Cattse, - Affidavits - Exhibits_ 
· Ans~·¢ri,ng.Wffif<l~~its.·-. · · Eihihits 

':>'.''• '.'<;;.'··-~·:·':·:·:·:·;;,.'':"'.'<'>,;--">1'•-·),: -~----------

·.~~plJI~g'.f\.;ffida¥:.tts· ----.,.--------------­
(Jrii$s":M~ij.on:< <r ~ J¥es . [ ·· 1 No 

: : " . -~ .. ·, ' ' ~ '; . ' :: .- , ' ; .. :, .. - ; ' ' 

NUMBERED 
1, 2, 3 

4,5,6 

·. U~n·fh*fereg()ijigpa}Y~f~i·,it:<i.S o¥ilered that this motion for summary judgment by plaintiff ALP 
,_ , _, - '":,~·;?t-· . .-:.:::..o._',, _·,, ~:.':'>·~~-'"?,-

Real~Y. Cd~l3MY ~itei:e~sitii~nphfor summary judgrrient by defendant Mark F ard are decided as 
,' ; ' - ·' ~ ·' / ,-.. /i ' ; ' ' - , ' " 

· Jii thi~ acti.01).fotbr~~ch ofceatract, plaintiff ALP Realty Company ("ALP Realty") 

· ;'11J.()yes p;Ufsu~t~~·f],~~Rtj~,l~f'<)f~Wrimary judgment for the rent arrears demanded in the 
,',J'•· • :.-. 

coJJ;tpl~tr~ili~e~O:~f}l~l~"k,if6ine:ys~'fees, orithe ground that the subject commercial lease entered . ; _: . ' ' . ,, -·. - ;_,,, .. , -- ' " '_ ''" --.~' -.'' ", , 

<:~, . "'.L\,·,~ __ . -

f~to·~Y~l~~~~J~~4i~fys~d~ndantBen's Pharmacy LLC ("Ben's Pharmacy") contained 
, . •,'." . '" . ·- . ~ _. ' . "h ,, , :-~ ~ ·.-, , '" . . . . : . " . . . .. " 

"'-_,n:,~,-- ·; / 
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< ' 

For the·following reas~ns, plaintiff's motion for summary judgment is denied and 

defendant Mark Fard's cross-motfon for summary judgment of dismissal is granted in his favor. 

FACTS 

Be!l:sgfi~1:l.9y.wasformed at Mark Fard's request for the purposes of engaging in 
;" '. '": ~:·· • ·, - , '!' '. '\ 

busi~ess~s'.are~isterecfphmmacy .. Mark Fard is the sole member of Ben's Pharmacy. Ben's . '."; . 

'Phart11~CY'hb(;aJitc!lALPRealty Company entered into a 10-year commercial lease agreement, 

un.der which Ben's,l:?Jfarmacy would rent space in which to operate its pharmacy. Under advice 

ofcoun.s~l, ~en}'PP.affilacy JJ,egotiated with ALP Realty regarding terms and conditions of the 

!~.ase, inclu~tj~c91Je9tio11s re~arding.the name of the tenant, to include only Ben's Pharmacy 
·:---, .,_'-. -/, ;>t·., 

and not the iµdi~~dual Mark Far& Upon reaching agreement regarding such terms and 

coridit10ns, MarkFard sig,qedthelease with ALP Realty, in his capacity as sole member of the 

Ui:nit~q'·.li~b1fiiY¢PfuP~Yof:een'~PhCU111acy. Plaintiff ALP Realty claims that defendant Ben's 
', '. ·,--- ' . ' ' 

--+> ' 

:PJa,anli:acf~$~i;i'.6hedib,e¢ontracf by failing to make payments associated with its contractual 
. . !~f'J{;c·":: i;;:· ·;··:·st ... · .. : . "· · .. 

obliga. tionst:fqrJhe :riron:ths of0ctober2008 through July 2009, allegedly owing a total amount of 
" ·:·· '. 'A~:, ';: •'. . - . , " .. ", ', "-' ', : -1 , 

A¢coJ::dfu:g to p1aint~.d¢fendant Mark Fard should be held personally liable for the debts .. ~-··· .... .. --~ . 

of Ben's Pharmacy, ba~ed on.paragraph:6lin the executed lease agreement, which states: "Mark 
,. "- );;·';' '•"' ·-·· .. ' ·., .. ·,, ., 

F aid hereby P~!sonal1y gµaraptees the payment and performance of all of the Tenant's [Ben's 
'> 

.. ·•Pharfuacy's}obligationssetfor;th in.hlrisLease." Plaintiffs exhibit 2. In opposition, defendant 
' ,·, - ,•, ' ' ' ' 

' ' 

'1vfatk:Fard1~l;>nten&:'that.Ram~aph;6f was inch1ded neither in the initial proposed lease 
,- '" . -· t-· :._-<',_ ' .. --- i ~ ,_ -:· .. ; ';' - / - -, 

agreenieIJ,t;;,~~ri!t,tJ;i~.la.:t¢1- approy~d -v~tsfon, of the lease, but that it was surreptitiously inserted 

bx plaintfffinio;th¢:·~:1 ill~ ofthelease agreenielit 'that was provided to him for signature, 
.'"• . " ' -,-_ .,· ·:-.· ·',,,":;•. .· "> ,''' "! - ' ' ' ' , ,· 
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~kiio~stfoilllim;. J?ef~d:aj;if'Maik Fatd further maintains that, at no point, was the newly 

it:lsertedproviSien;"everdiscussedbetween the attorneys for either plaintiff or defendant Ben's 

'PJ:iru;nracy,n9t Wassu,ch change brought to defendant Ben's Pharmacy's attorney. ,,. - .' ', 

S,i&nificantly, ,the su,bj ect lease agreement contained only one sigpature line for the 

te11#tlgefericil~(~~~':s;Fnapnacy;.LLC, and Rosewaratesigpature line for defendant Mark Fard, 

to signin.liis,peJ;~.IlM CLP-9.:individualcapacity. As stated, the named tenant in the lease is 
··';)!«" :.;,._:,'.:,' ,, 

'd~fe);1dant\j~j~~;Ph~acy, 9n wliose behalf Mark Fard signed, in his capacity as the sole ' ' '-<··- ·-·~,,_;,',; . /> . ' 

me!Ilberof.~e'LLC. 8p~citi£a1:Iy~the lease is signed as follows: "Ben's Pharmacy LLC, Tenant" 

' MarkFard " 

DISCUSSION 

In ordeito gpru'.lf sUJil1llary judgment, there must be no material or triable issues of fact 

nresented;jit'iswe~lfe5tat;,~~e4 that "[t]he proponent of a summary judgment motion must make 

~'.~r~~i;~ie.·sho~~g()fentitlem~ntto judgment as a matter of law, tendering sufficient 
- /' . '. _, 1',~-- ' . • . 

evidenceto~eHmiruite fill~ m~t~rlal· issues of fact" (Winegrad v New York Univ. Med. Ctr., 64 

NY2<.i 8.$J/8~3xif:~~5]2;). 'Th~' party opposing .th,e motion must then come forward with sufficient 
r, ,_,,,.,_ • -'.' ,,-, •r i ",_ ,,., 

Gerr~Faffyf'.~p~el'ci~l:?tisiriess is transacted between corporations, and it is understood 
' __ ,,,_,·_,. ,·_- .. ,. 

)-'; ','.~.~ 1 ''i ,; --·.,:"''' 

:,~~\&tiwg:ci~~et~,:~~ fibi~qb;u:Qe:t in'.divid~ally, with<:mfsome direct and explicit evidence of intent 
'· ." - ' ' '. " . " . ' -,,,~ -_ . .. ,· .. , . ., ' . . ' ' ' 
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(.id.). 
',/···-

,· -· '<- -<.:j·~<,·~·. '· \·_>.°!:< 
; flefe~,~~r,l~~,~gteementwas executed between plaintiff and defendant B~n' s Pharmacy . 

. :··:'.'. - . : ,/!, - ·., , 

· '.~ark Fafd'o~.:~i~~~~>gitl'riot ~onstitute a personal guarantee enforceable against him and 
.·.: ' '>"'.'1< ':' 

individU4Llili:~niW1::~otbe.p:redicated uponparagraph 61 of the lease agreement, since he 
r. , ., 

s1gn¢ift1!;~~J~~e;i~Milis:qa~acity as, the sole member of the LLC, not as an individual. To the 
'>)-··;, ,1-,:_,.,,,_,,., ~~--,~' !fr; 

;~~eJ1:t~@~&ttfii~[irJg~a;~9ligation()f defendant Mark F~d, as indicated in if 61 of the lease, was a 
, ",:.f , , . \ ~'.~;. :.i ":·,:>.';-'(. "~-', ,' --~,:_,;-". ·' .. > . ',°i. ,. , ; 'r ~ 

~,'.~tiaL~re~~~2!~!~~~~t:foI"Jthe• d1
e,bt of another, it was void, it did not comply with the Statute 

1'>~t'.kr~;~~.)~$'·~~~~~;~~{~~;. Tliµs, defendant Mark Fard is not liable for the debts of 
.. ,r·,:.i .. 't·':~;';l'')'•c'"·~,·;,.·uY·!I;•, .. :····.· ····•> . , ... 

·· :~e~eri;dant:Berl.?s :Pna,rr.tlacy 1->LG: 
' ' { - ' , ": /' - . ' -.. - '~ ; .. -' ' ' ' '.' -

pf~E1~~~t~!~:yqi4~.,~k~~ .: . ,•:§Ub,scribeci by the party to be charged" (General Obligations Law § 
:-_,.,-.·,.· '· ~ ···-~--·:<.:i,?:1-\':'o/,• ' ·, .. "~ 1 >·;:.~;:~< ::,_-;- -

·. ('~.~.v./.·.@.'.J,.~~.·~·:···' ; Q:i~l).::~c'f:,~~~·~'~e,.signatute oflhe party to be bound is ... indispensable" 
.. ,-,,, ' ' ' .--- "' . ,-',~ ----~' 1: ,,, '·'· -- ,, -- .. - .,._, " ' 

!;:-,)_:.',.:.._·.-~--~~-- ·<li ~"-) -:·-", > _-, 

.(Saliliian:$lin.;ca:'.,)o"'N~2,'d.Af)66; dting Warren-Connolly Co. v Saphin, 283 AD 391 [1st Dept 
; ,.--, - -_, ' ·:,·-- : 

' . 

lQ54]) . . ¢~f;:il}:e;c;'g~µ:act~;in·ij/'arren-C'onnolly Co .. and Salzman Sign Co., here, the contract was 
' ·,_·,:-~~~ '"'/".:~;_·::>_,:_ ':'.-;~(",:,:·:;:~~>:~---').'.;:,-;,;:~~~-.:,: __ ,('{<<':'.·"- ' ·:" ' , 

, <J'~.·~·;·1 .• • .• ~.-,'.·.··,•.·.;'. .•. i~ .. ··.·.e···.·.·.·.h···' .•. •.~:.t.' ·~· :~~~~/·ada?fh¢.inclividual, Mark Fil!d, was neither a named party in the :. , ' ;;'.- ,. ~~)~i~f:~~-~~::}:;~-~{~;- ·.,,:~-:-.,,.~~-<:-'-; ·_, ;' -"-' '; 

~};c9~~iC~.~~F·;~· ~~f;~',in~-\r,iqual Qa:pacity(see Salzman Sign Co., 10 NY2d at 66; 
~~ I ,, ~ ~~ii?' ;~~::,;:..~,;'.:~·.·,·~~~ ~:• 

· ,·iwh·'·,~,*~,:.~.:.• .. '.·.·.n.••.\~ .. ~.~.:&.f n.~.•.·n.~:.!.:.Q.'..· .. ·~~t·'.'.' ;2'.~~"~fic::i(3,9~), ; A:s there was only one signature line, which was 
,. . . ·-" - '7'':: !';~;,>·,·. ,,...;, ·;·:'"~ ":: ''"'' ' <'• '";/;; 

,,. :\-.. ·,,.1',i;·~-'.':'"),);F,;< '·, ·,, '· , ···, '. ,: , ,. ,, , ; ·. ' 
f , ·.,:::,_, .·>r-'<i, , '( -·"1,·.;· ';'{ .).:::·,_."' ~~_:"::·_:;~:-~::.·_;"»'> ·:) _·>:_:_ ·_ --:-\, !"':( ' '. , 

y.0,en<i>t'©<.i;,fB~~>s; . · e~~~c;;,,Te.nant,By: ,MarkFard ",Mark Fard was signing on 

J~~···~~~.·.:,'.~.!~~~fl%'·~~~~te signaRlre linefor Mark Fard to sign as an individual, 
-----~_,:;\--,;:': ;:''' · · ·:·1X~~~t''·'· - ~;,. 

'~~€ci~~~~£';tfi~f"' .. ···,~~t~~~~.:~.~lf §·Ph~~cy LLC .. 
. \_/c~'1:_:>. 
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DECISION 

of this· order with notice of entry, 

ILE D 
JUL 1 5 2014 

~-""-~-------------C=-0=....;UNTY CLERK'S OFFIC 
. B~R:ISLING-COHAN, J.S.C. NEW YORK 

{~]NON-FINAL DISPOSITION 
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