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At an IAS Term, Part Com-2 of the Supreme
! Court of the State of New York, held in and
for the County of Kings, at the Courthouse, at
360 Adams Street, Brooklyn, New York, on

PRESENT:

HON. DAVID 1. SCHMIDT,
Justice.

In the Matter of the Application of
ALBEE DEVELOPMENT LLC and ZDG, LLC,

Petitioners

the 17" day of July, 2014.

For a Judgment Pursuant to Article 75 of the CPLR Index No. 502342/14

Staying Arbitration of a Certain Controversy
- against -
CASINO DEVELOPMENT GROUP, INC.,

Respondeht

The following papers numbered | to 6 read on these motions:

Papers Numbered |

Notice of Motion/Order to Show Cause/‘
Petition/Cross Motion and

Affidavits (Affirmations) Annexed f 1-2.4-5

Opposing Affidavits (Affirmations) : _ 3.6

Reply Affidavits (Affirmations)

Affidavits (Afﬁrmatiohs)
Other Papers "

Upon the foregoing papers, petitioners Albee Development LLC (Albee) and ZDG,

LLC (ZDG) move, by order to show cause,' fot a judgment permanently staying arbitration

I The order to show cause dated March 19,2014, also contained this court’s stay, pending
resolution of the motions, of all arbitration proceedmgs commenced by Casino. Since this court
hereby determines the issues raised by the instant orders to show cause, the parties’ arguments

concerning temporary restraining orders are thus rrrloot.
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f

proceedings commenced against them by gre’:spondent Casino Development Group, Inc.
(Casino). Casino also moves, by order to showijcause, for an order pursuant to CPLR 404 (a),

dismissing the petitions with prejudice.

Baqufound :

Petitioners commenced this special proceeding by filing the verified petitions on
March 18, 2014. The petitions assert that Albeqe is the owner of the plot of land in Brooklyn
bordered by Willoughby Street, Flatbush Averlaue Extension, Fleet Street, Dekalb Avenue,
Gold Street and Albee Square West. .Albee,‘ iniitending to construct mixed-use buildings oﬁ
the subject property, hired Casino as the conéreﬁte and excavation éontractor. Consequently,

U
Albee and Casino entered into two form constructic)n agreements? dated September 18,2012
and March 19, 2013. |

According to Albee, on Novehlber 8, :2013, ‘;as a result of multiple and material
breaches of contract o’ﬁ the part of Casino, both of the Casino contracts were terminated for
cause by Albee.” Casino responded té Albee by commencing a plenary action in this court
against Albee and ZDG; Casino ﬁled its sﬁ@mons with notice on December 20, 2013.
Casino served Albee and ZDG with process énFebmary 20, 2014 and subsequently served
and filed a verified complaint. Albee and ZDCIE then interposed answers.

Thereafter, on or about March 4,2013, Casino filed a demand for arbitration with the

American Arbitration Association. The instant petitions and petitioners’ order to show cause
: !

2 Referred to by petitioner as the “support of excavation” agreement and the “concrete”
agreement. . : '

2
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ensued, and Casino’s order to show cause soon followed. The main disagreement in the

present matter is whether the subject agreements provide for compulsory arbitration of
ii
disputes; petitioner asserts that the agreements do not (although they have provisions for

“binding mediation” of certain claims). i

Petitioners’ Arguments in Support of Judjgment Permanently Staying Arbitration

Petitioners® first assert that Casino waived any right it had to have any claims

~

stemming from this dispute submitted to arbitration when Casino commenced a plenary

action involving the same issues. Specifically, ipetitioners identify Casino’s claims as listed

in the arbitration demand as followé: seekin% com_p/en.sation for change orders, seeking
O :

damages attributable to construction delays, and seeking damages for ZDG’s alleged failure
to turn over a bonus payment. Petiti?ners ar;;ue that Casino’s allegations in the plenary
action are identical to those made in fhe arbitr'ation demand, and also “embrace thelsame
issues.” Petitioners reason that Casinoj by first f!!'lling aplenary action conc‘;erning this dispute
and then filing an arbitration demand _tihat conce;:ms the same issues raised in plenary action,
has thus waived its right to arbitrate ciaimg 1n tﬁhis larger dispute.

Petitioners then identify variogs reaéor%_s why this court should invoke the waiver

doctrine. First, petitioners reason that, since respondent has both commenced a plenary

i
action and demanded arbitration, this.court should therefore “prevent dual process and an

. . o g
3 Although each petitioner is represented by different counsel, they are united in interest
against the demand for arbitration; petitioners (and their counsel) submitted a joint memorandum

of law.
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abuse of both the arbitration process and the courts.” Also, petitioners point out that this

1
E

court should prevent inconsistent determinations of certain issues (e.g. which party was
responsiblé for construction project delays), which may arise if this court permits both the
plenary action and arbitration of claims to proceed concurrently. Petitioners conclude that .

f
these considerations should weigh in favor of finding that respondent has waived any right

to arbitration by commencing the underlying ﬂlenary action.

Alternatively, petitioners clairﬁ that résgondent has no right to demand arbitration of
the dispute. Specifically, petiﬁoners allege l;oth that the two subject agreements do not
contain arbitration provisions, and thét this 'coﬁurt should not infer a desire to arbitrate this
dispute absent “a clear, explicit and unequiVoc%al agreement to resolve the dispute through
arbitration” without “depend[ing] on implica‘I‘Eion or subtlety.” Petitioners note that the
subject agreements provide that applicable clair;ls are subject to “binding mediation” and not
arbitration.  Petitioners contend that thé_ éitwo methods of dispute resolution are

distingﬁishable: “[m]ediation is a fluid proceséf which can take many forms pursuant to the

agreement of the parties as opposed to an arbitration which is much more akin to a judicial
| i ‘

hearing involving the formal presentation of witnesses and documentary evidence.”

li . - . » .
Additionally, petitioners contend that respondent’s demand for arbitration is misleading.

i
i

Petitioners note that the demand states that,there is no procedure for binding mediation;

petitioners reject this contention and assert, to the contrary, the applicable rules of the
v : I‘
American Arbitration Association allow parties to decide the process of alternative dispute

f
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.

resolution. Petitioners claim that, hefe, in cofj_ﬁrast, respondent “unilaterally substitute[d]
afbitration for mediation of those claims” m an attempt to foreclose petitioners exercising
their right to determine the process and courlse}of non-judicial dispute resolution.
‘Petitioners further argue that, assuming that this court finds the two agreements
unequivocal with respect to the partiés’ intent go submit certain claims to an arbitration, the
agreements provide for non-judicial ;dispute resolution of claims only valued less than
$250,000. However, contend petitio'ners, in 'ﬁhis matter, respondent purports to demand
arbitration of dispﬁtes concerning change order§ worth more than $480,000 and delay claims
worth approximately $300,000. .Petitioners reilson that, theféfore, even assuming that the
right to arbitrate claims exists and is manifeSt in the subject agreements, such right is
f
unambiguously limited to claims worth $250,‘OOI:0 or less. Petitioners conclude that this court
should stay the demanded arbitration of clai“mi on the ground that the value of the claims
exceeds the threshold for arbitration. |
Additionally, petitioners assert that t?ere is no agreement between ZDG and
respondent. Petitioners note that the. applicabie agreements are between responden_t and
Albee; petitioners point out that ZDG is not a p?rty to these agreements. Petitioners further
state that “there is no written agree;rlent of any kind” between ZDG and respondent.
Reasoning that since ZDG has not expfessed a g‘clear, explicit and unequivocal agreement”

to submit the subject claims to arbitration, ZDG should thus not be compelled to arbitrate the

subject claims. Moreover, petitioners contend that, assuming that such an agreement to

S5
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arbitrate claims existed, respondent has nevertheless waived any such right to arbitrate by

seeking damages in the underlying plenary actpion against ZDG.*

Petitioners reiterate that respondent has: by asserting this and similar claims that are
“intertwined” with the construction project, !;thus waived the right to have the ciaims

\ -
submitted to arbitration. Petitioners maintainb that once waived, the right to arbitrate the
subject claims cannot be regained. In any“ e\gent, argue petitioners, there “was no basis
whatsoever” for respondent’s demand for arb!;tration against ZDG.’ In sum, and for the
foregoing reasons, petitioners conclude that they are entitled to a judgment permanently
staying the arbitration demanded by rgsponderft.
Respondent’s Arguments in Support‘; of Judgment Dismissing Petition

In opposition to the instant petitions, :an*éd in support of its own order to show cause
seeking an order dismissing the petitidns, res‘.p(‘);ndent6 first asserts that the issue of whether
arbitration is the proper forum for these claims 1hs ifself reserved for arbitration. Specifically,
respondent asserts that the applicable égreerrienits (and in unambiguous language) indicates

that it and Albee agreed to alternative reso_lution of disputes such as those involving the

claims made in the demand for arbitration. Res‘pondent further claims that this court “must

.
[

* Specifically, petitioners note that respondent has alleged that ZDG failed to pay respondent
the sum of $40,000 as a bonus payment. .

5 Petitioners also ‘assert that they are entitled to an award of costs and sanctions against
respondent representing the attorneys’ fees expended.

¢ Which refers to itself as “plaintiff” in pap;%ars submitted.
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find the provisions [of the subject agreements] enforceable[.]” Accordingly, reasons

respondent, the issue of whether the subject di[isputes——and “any other issues related” to the

subject agreements—must be determined by the appropriate forum for alternative dispute
| S
resolution. ‘

Next, respohdent rejects petiti(;ners’ ésulggestion that it waived its right to submit the
subject claims to arbitration by commenci.ng;j a plenary action. To the contrary, asserts
respondent, the binding case law holds that:a Party that chooses to seek judicial review of
some claims does not necessarily waive the fﬁight to arbitrate related but distinct claims.
Additionally, respondent pointé out that the .suilbject agreements (made with form contracts
provided by Albee) expressly contemplate arbitration of claims up to a certain value’ without
restricting judicial review of claims over thé aé)plicable value threshold.

Moreover, respondent notes tﬁat the;summons that was filed in the plenary action

z i _ _

expressly disclaims any attempt to seek judicial }eview of claims below the subject threshold.

v

Also, respondent points out that the summﬂon{s includes a statement whereby respondent
reserves all rights to arbitration of below-threshold claims despite commencing the plenary
action. Respondent maintains that courts should find no waiver of the right to arbitrate

absent both unreasonable delay and actions inconsistent with a desire to submit claims to

arbitration. Respondent alleges that its actions in the instant dispute are entirely consistent

i

7 According to respondent, the “support of éxcavation” agreement provides for non-judicial
resolution of claims valued at up to ten percent of the contract sum; the “concrete” agreement
provides the same for claims valued up to $250,000.

7.
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with the desire to both submit clainas Wonth iless than the applicable monetary limits to

arbitration and prosecute claims over that thrl'éeshold‘ in the plenary action. Furthermere

respondent states the clalms submltted to arbltratlon were different types of claims than the
: :

ones asserted in the plenary action.® Lastly, respondent asserts that there was no

unreasonable delay in this matter; respondent claims that it served petitioners with process

in the plenary action less than two weeks be!fo;te it filed a demand for arbitration. -

Also, respondent claims that there is no merit to the dtstinction, relied upon by
petitioners, between arbitration and binding mefliation. Respondent asserts that, irrespective
of the label used,‘ the subject agfeementsﬁ demonstrate that Albee and respondent
unequivocally agreed to submit certain claims to a nonjudicial dispute resolution forum.
Respondent further contends that the courts of f‘%this State have repeatedly acknowledged the
policy against interfering with alternative dispute resolution where parties have agreed to
such a forum. Respondent also maintains that the courts of this State interpret “binding
mediation” and “arbitration” interchangeably:; respondent points out that this court has
already held as much dnrlng oral argument of the first motion. Respondent concludes that

given that there is no dispute that the parties have agreed to binding non-judicial d1spute

resolution, this court should reject petitioners’ arguments to the contrary.

1

¥ Respondent submlts the affidavit of 1ts pres1dent averring in substance to this assertion.
Specifically, respondent contends that the arb1trat1on claims are limited to “disputes regarding
change orders and requests for time extensions” but the plenary action seeks damages for “breaches
of the subject contract [sic] that resulted in various damages exceeding $250,000.”
8

I
£
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Additionally, respondent asserts that Fhe@Federal Arbitration Act (the Act) requires this
court to enforce the subject arbitration provi(siﬁ)ns. Specifically, respondent claims that the
Act applies to arbitration provisioﬁs in contracts that involve interstate commerce.
Respondent further points out that the Act rqulires state courts to generously construe and
enforce the intent to arbitrate disputes. Respondent alleges that, iﬁ this matter, the
agreements between it and Albe involve “gooc}s, suppliers, and materialmen” from several
states. Thus, reasons respondent, federal law ;¢quires the courts of the State of New York
to vigorously enforce the arbitration provision% at issue.

P

Lastly, respondent provides several miscellaneous reasons for this court to dismiss the

petitions. First, respondent states that, after conferring with counsel for ZDG, the demand

i
i

‘for arbitration has been amended to remove ZDG as a party. Next, respondent notes that it

has recently amended the substance of both thé verified complaint in the undeflying action
and the notice of arbitration to delineate the irespective claims; respondent asserts that,
consequently, there should be no s¢rious question whether the claims made in the demand
for arbitration overlap with the breaci‘h—of-cc;)ngract. claims asserted in the plenary action.

Respondent contends that, therefore, this court.cannot find that respondent waived its right

L

to submit certain claims to arbitration. Finally,zrespondent points out that the CPLR allows
¥

it to move to dismiss a petition in a special proceeding such as the instant one. For these

reasons, respondent concludes that this court should grant its motion, dismiss the instant

!
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i

petitions, and deny petitioners’ request to f)ermanently stay the previously-demanded
arbitration. C

Discussion
j:

This court denies petitioners’ motion, grants respendent’s motion, and dismisses the
petitions for failure to state causes of a__lction puiirsuant to CPLR 3211 (a) (7).° As athreshold
matter, and as respondent correctly points out, CPLR 404 (a) (“Objections in point of law”)
permits the respondent ina special proceediug to assert “a defense that can produce a

summary dismissal of the proceedmg as under CPLR 3211(a) (failure to state a cause of

action, res judicata, lack of capacity, statute of limitations, lack of jurisdiction, etc.). See
N.Y.Adv.Comm. on Prac. & Proc., Fourth Pr'elim.Rep., Legis.Doc.No.20, p.181 (1960)”
(Vincent C. Alexander, Practice Commenta;ie§, McKinney’s Cons Laws of NY, Book 7B,

CPLR 404). Pursuant to this principle, this court addresses the arguments contained in

respondent’s motion to dismiss the petitidns fe;-failure to state a cause of action.

Next, this_ court considers the text ofl the subject agreements. The euppoﬂ of
excavation agreement provides, in relevant parf, that: “[a]ny Claim arising out of or relating
to the Agreement with a value not exceedmg teu percent (10%) of the Contract Sum'? as set
forth in this Agreement shall be subject to' binding mediation between the parties.”

;
i
i}

Moreover, the concrete agreement provides, ‘inirelevant part, that: “[a]ny Claim arising out

i
[
I

? This court dlsmlsses Albee’s petition on its merits. In contrast, the petition of ZDG is
dismissed as moot, as there is presently no arbltratlon demand against ZDG.

10 The defined Contract Sum is $9,125,00Q.-OO.

10*
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i
i

of or relating to the Agreement with a value ri{ot exceeding Two Hundred Fifty Thousand
dollars.($250,000.00) shall be subject to binding mediation between the parties.” There is

no dispute as to whether these agreements are arlpplicable or were in effect at relevant times,
i

and, therefore, this court now considers petiﬁdners’ arguments.

First, the court rejects as meritless petitfoners’ assertion that Albee did not expressly
agree to arbitration (c¢f. God's Battalioh of Prajier Pentecostal Church, Inc. v Miele Assoc.,
LLP,6 NY3d 371,374 [2006] [‘;A ﬁafty to an é}greement may not be compelled to arbitrate
its dispute with another unless the évidenc;e Ejestablishes the parties’ ‘clear, explicit and
unequivocal’ agreendent to arbitrate”]; citing Agatter of Waldron [Goddess], 61 NY2d 181,
183 [1984]). Specifically, the contenﬁon that the subject agreements do not require Albee
to submit to arbitration of disputes because the pﬂrovisions specify “binding mediation” as the
dispute resolution procedure instead of the wogd “arbitration” lacks merit. This distinction
is not relevant for the purposes of CPLi{ Arti;:le 75, as respondent correctly observed, a trial
court of this state has applied Article 75toa "‘biE.nding mediation” in confirming a mediation

award (see e.g. Seneca Ins. Co. v Ruday Realty:Corp., 2010 NY Slip Op 50105{U], Sup Ct,

Queens County, Jan. 26, 2010).!" Moreover, ?;Ven if this court were to find a meaningful

' Petitioners’ point that arbitration is not the same process as mediation is well-taken.
“Mediation is much less structured than an arbitration, and ‘[e]ach side can speak freely to the
mediator out of the hearing of the other party, a meeting generally referred to as a caucus’ (4 NY
Prac, Com. Litig. in New York State Courts § 46:5). In fact, during the mediation, both parties
agreed and had an opportunity to speak ‘behind closed doors” with the mediator to assess legal fees
(see Matter of Jelenevsky v Leonakis, 234 AD2d 548 [1996] [ex parte discussions must be authorized
by the parties])” (Seneca Ins. Co. at *3). Nevertheless, the subject agreements indicate Albee’s
consent to compulsory, binding non-judicial resolution of the instant claims, whether structured as

1
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i

S
distinction between the two expressions, in either situation, Albee has agreed to be bound by

the decisions of a neutral third-party that ;re:solve disputed claims up to the applicable
. o
. ’ C . <
threshold—each contract provides that, unless a contrary agreement is made, “mediation

shall be in accordance with Construction Industry Mediation Rules of the American

9912

Arbitration Association[.]”"* Given thatthe derlélands served by respondent appear to comply

~with the applicable rules of the subject organization, this court shall not interfere with the

bargained-for alternative dispute resolution brocess based on the distinction between

b
“binding mediation” and arbitration."

This court also rejects petitioriers’ con%éntion that respondent waived any right to
submit the subject clairﬁs to arbitration. To bE: sure, petitioners correctly point out that a
party to an agreement that contains an arbitration provision may waive the right to submit
claims to the arbitral forum (see e.g. SherrilZ v;iGrayco Bldrs., 64 NY2d 261, 272 [1985]).
Petitioners further corfectly note that; “[o]nce; waived, the right to arbitration cannot be
regained” (Ryan v Kellogg Partners Iﬁst. Se.rvés., 58 AD3d 481, 481-482 [1* Dept 2009],
citing Tengtu Intl. Corp. v Pak Kwan Cheung, 2;1 AD3d 170,172 [1* Dept 2005]). Howevér,

petitioners misstate the standard used to determine whether a party has waived its right to

,
|
i

arbitration or not.

12 This provision, requiring that m_ediation “shall be in accordance” with the rules of the non-
judicial dispute resolution forum, undercuts petitioners’ suggestion that they are permitted to chart
their procedural course in this dispute.

13 Moreover, as respondent contends without rebuttal, the subject agreements were Albee’s
form contracts. '

i :

12
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arbitratioh by also using the judicial tu'orum;"th%:: correct statement of the principle is that “a
litigant may not compel arbitration when its usei_of the courts is ‘clearly inconsistent with [its]
later claim that the parties were obligated to se;[tle their differences by arbitration’” (Stark v
Molod Spitz DeSantis & Stark, P.C., ‘9 NY3d 5;, 66 [2005], quoting Flores v Lower E. Side
Serv. Cir, Inc., 4 NY3d 363, 372 [2005]). |

Applying this principle to the facts of'th?is matter, respondent has not waived its right

to submit the subject claims to arbitration. First, this court notes that the subject agreements

expressly provide for both binding noﬁ_judiciél fesolution of claims below certain thresholds

i
h

and judicial resolution of claims above the thresholds. Thus, Albee and respondent knew (or
should have known) the possibility of :a party si_ibmitting some claims to binding mediation
while submitting others to court. The. fact that‘;respondent chose to do both is not a waiver
of the right of arbitration; to the cbnfrary, r;esijpondent used the process that it and Albee
agreed to in the subject contracts. | |

Moreover, petitioners ignore tﬁé rule fhai;gt “[i]n the absence of unreasonable delay, SO
long as the [proponent of arbitration] defendqnt’s actions are consistent with an assertion of
the right to arbitrate, there is no waiver” (De Sa}?io v Kohimeyer,35 NY2d 402, 405 [1974]).
in this matter, and according to the p“etitions, Trespondent: (1) commenced the underlying

plenary action on December 20, 2013; (2) served petitioners with process in the plenary
-

action on or about February 20, 2014l; and (3)*§ﬁled the first demand for arbitration on or -

about March 4, 2014. Thus, in the space of thirteen days, respondent both commenced the

©f

13¢
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plenary action and demanded arbitration. Petitioners have provided no authority suggesting
P _
that less than two weeks is an “unreasonable ;delay” to assert both the right to arbitrate claims
below the applicable threshold and the righf tojf seek judicial resolution of the higher-value
! .

claims; absent such authority, this court will nof find an “unreasonable delay” of th weeks.

Moreover, respondent herein has acted ‘consistently with an acknowledgment of its
right to arbitrate. The notice that accpmpanie(;;i the summons explicitly stétes that “[s]ince
the contract provides for the remed}:/ of arbitration of certain claims under the sum of
$250,000.00, the instant action is not inténded to include fhose items which shall be
determined between the parties in the agreedf upon forum of arbitration. Casino reserves its

i :

right to submit such claims to arbitration and tlfle instant action shall not be deemed to be a

waiver of such contract provisions or an election of remedies to seek a determination of such

issues in court, rather than in the proper forum O;’f arbitration.” Furthermore, the first demand
- eﬁ'

. for arbitration explicitly acknowledges the applfcable claim value thresholds and outlines the

individual claims'* (and asserts that the value of each claim—individual change order, time
extension and delay claims—is below the applicable threshold). Coupled with the absence

n . :
of unreasonable delay, the contents of both the summons with notice and the demand for

'4 Petitioners argue that the claims, in ,,.thé aggregate, exceed the applicable thresholds.
However, nothing in the subject agreements suggests that a party is not permitted to submit claims
that are individually below the thresholds but collectively above them to arbitration. Indeed, the term
“Claim” is defined in the agreements; the definitions do not contain provisions about aggregating
claim value. 3 ‘ :
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arbitration.demonstrate that respondeﬁt’s aetions were “consistent with an assertion of the
right to arbitrate,” and thus “there is no wai;erf:_” (De Sapio, 35 NY2d at 405)."5
o
Lastly, this court considers petitioners’ Ffargument that this court should permanently
stay arbitration of the subject clain_is because “all of the disputes arising out of the

[construction] Project are 1nextrlcab1y intertwined[.]” Petitioners correctly point out that

; 'l;

waiver of arbitfation often “is invoked to prevent dual process and an abuse of both tﬁe
arbitration process anci the courts . . . [where] claims sought to be redressed in the judicial
proceedings embrace the same issues;‘_for whlch arbitration is sought” (Matter of Board of
Educ., Brentwood Union Free School: Dist.,‘iéT cjwn of Islip (Brentwood Teachers Assn.), 79
Misc. 2d 758, 763 [Sup Ct, Suffolk Coﬁnty 1974], citing Denihan v Denihan, 34NY 2d 307,
311 [1974]; Matter of Redmond v Redbmond,v;39u AD2d. 527 [1* Dept 1972]). However, it is,
alse correct that “this State favors ar{1dI encoufafges arbitration as a means of conservihg the
time and resources of the courts and ;che contrecting parties [and] [t]herefore, New York
courts interfere as little as possible with the freeélom of consenting parties to submit disputes
to arbitration” (Matter of Smith Barne};:Sheér;sOIEiz vSacharow,91 NY2d 39,49 [1997]5.49-50

[citations and internal quotation marks omitted]). In this matter, Albee expressly agreed to

allow for arbitration of claims below a certa?in value threshold; petitioners point to no
. i

i oo
3

15 Petitioners contend that, recently, respondent has both improperly amended the demand
for arbitration and served a complaint that attempts to amend the claims listed in the summons with
notice. More specifically, petitioners state that these actions “cannot revive” respondent’s right to
arbitrate claims. This court rejects these contentions as academic; the original summons with notice
and demand for arbitration indicate that respondent d1d waive its rights to arbitration. Therefore, any
subsequent demand, complaint or other amended process served or filed by respondent is immaterial.

15
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provision of the subject agreement that precludes a party from both asserting the below-
threshold claims in arbitration and cpr"nmericing a plenary action to recover higher-va'lue
damages. Therefore, Albee expressly conéenjted to the risk of the instant situation in its
dispute with respondent, and this court will .]accordingly not interfere with the agreed-upon
provisions of the sulgject written agre;erﬁentg (z"a’.)..""
Con?ltllision

In sum, the motion of petitioners Albee i)evelopment LLC and ZDG, LLC is denied.
The motion of reSpondent Casino Development Group, Inc. is granted and the instant
petitions are thus dismissed. Any temporafy ;;restraining orders issued in this matter are
.hereby vacated, and any prior stays afé hereby?élifted.

The foregoing constitutes the decision, order and judgment of the court.
E N T E R,
Vo o J.S.C.

HON. DAVID 1. SCHMIDT

'® Since the public policy of this State favors arbitration, this court need not address
respondent’s argument concerning the Federal Arbitration Act.

16,
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