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SlJPREME COURT OF THE STATE OF NEW YORK 
qOUNTY OF NEW YORK: PART 11 
_j ____________________________________________________________________________ )( 

PONCE DE LEON FEDERAL BANK, 

Plaintift~ 

-against-

MARYE. KAPLAN, BOARD OF MANAGERS OF PARC 
VENDOME CONDOMINIUM, NEW YORK STATE 
fJEPARTMENT OF TAXATION AND FINANCE, 
NEW YORK CITY PARKING VIOLATIONS 
SUREAU, NEW YORK CITY TRANSIT ADJUDlCATlON 
~UREAU, NEW YORK CITY ENVIRONMENTAL CONTROL 
~OARD, UNITED STATES DEPARTMENT OF TREASURY 
rt4TERNAL REVENUE SERVICE, and "JOHN DOE" #1-10, 
"MARY DOE" #1-10, and "JANE DOE" #1-10, the names 
being fictitious, their true names being unknown to plaintiff~ 
persons intended being persons in possession of portions of 
the premises described in the complaint in this action, 

Defendants. 

I 

I 
INDExJNO. 810277/l l 

! 

-~---------------------------------------------------------------------------X i i 
.rpAN A. MADDEN, J.: I 

I 
This an action to foreclose on a mortgage on condominium Unit 9A, ht the Pare Vendomc 

i 
Condominium, 353 West 56th Street, New York, New York. 1 Plaintiff move$ for an order: 1) 

I 
striking the answer of defendant Mary E. Kaplan and granting plaintiff sum11ary judgment 

ag,ainst defendant Kaplan; 2) amending the caption of the summons and complaint, the notice of 
I 

pend ency and all other papers filed in this action by discontinuing the action lagainst "John Doc" 

/Pl-10, "Mary Doe" il 1-10, and "Jane Doc"# 1-1 O; and 3) appointing a refere¢ to ascertain and 
I 

compute the amount due under the mortgage. Defendant Kaplan opposes th~ motion. 

I 
• 

1 Plaintiff has another action against defendant Kaplan to foreclose 01~ a separate mortgage 
qn another apartment, Unit 9B, in the same building, Ponce de Leon Federal !Bank v. Kaplan, 
lhdex No. 810320111 (Sup Ct, NY Co). Plaintiff is also moving for summarhudgment in that 
' . I 

aiet1on. i 
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i 
I 

I 
i 

In moving for summary judgment in a mortgage foreclosure action, pljaintiff establishes a 
I / 

p~ima facie right to foreclose by producing the mortgage, the assignment, if a~1y, the unpaid note 
I 1 

m~d evidence of default. See CitiFimmcial Co. (DE) v. McKinney, 27 AD3d k24 (I st Dept 2006); 
! 
! 

LpP Mortgage. Ltd v. Card Corp, 17 AD3d 103 (1st Dept). Iv app den, 6 NY~d 702 (2005); Bank 

of America. N.A. v. Tatham, 305 AD2d 183 (1st Dept 2003). Once plaintiff ~atisfies that burden, 

I 

it is incumbent on the paiiy opposing foreclosure to come forward with evidejnce sufficient to 
! 
! 
i 

rctise a triable issue of fact as to a bona fide defense such as waiver, estoppcl,lbad faith, fraud, or 
' I . i 

! 
I 

oppressive or unconscionable conduct on the part of plaintiff. See Nassau Tr1ust Co v. Montrose 
, I 

I 

Concrete Products CorQ., 56 NY2d 175, reargmt den 57 NY2d 674 (1982); .q1iFinancial Co (DEl 
; I 

vj McKinney, supra; Mahopac National Bank v. Baisley, 244 AD2d 466 (2 11
ct U)ept 1997), Iv app 

dism 91 NY2d 1003 (1998). i 

Plaintiff has established its prima facie entitlement to judgment as a ilatter of law by 
I 

I 
producing the note, the mortgage, the assignment of the mortgage and evide11ce of the defendant 

I 
Kaplan's default. See CitiFinancial Co. Q)E) v. McKinney, supra; LPP Mort~age, Ltd v. Card 

! 
Gorp, supra; Bank of America, N.A. v. Tatham, s_ypra. Plaintiffs submits an' affidavit stating 

i 
i 

t~'lat defendant Kaplan "failed to make all of the regular monthly payments d~1e as of May 1, 
. I 

2!o 11," and that "no payments in reduction of or on account of [the] principa~ sum, or on account 
. I 

! 

of the interest thereon, have been made since the commencement of this aCti~n." 
i 
I 

In opposing plaintiff's motion, defendant Kaplan does not deny that ihoney is owed, or 
I -

that she defaulted on the mortgage. Rather, defendant Kaplan submits an af$davit asserting that: 

I 
1:) plaintiff did not include the required RP APL § 1303 notice whe1i "purporting to serve the 

~urnmons and complaint, as the "notice included with the papers that were dtlivered contained a 
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n~tice printed on white paper" and the "type was smaller that the required sde and unclear from 

a~parently being copied many times"; 2) the subject property, ''a residential gondominium unit," 
! 

is not an "investment property" as alleged in the complaint, as it is "occupie~ by my relative, 
l 
! 
I 

there is not lease agreement and I do not collect rent," so according· to defendant, a "RP APL l 302 . . . I 

nptice to cure was required to be served"; 3) the amount claimed to be due mtd owing is 

i 
iqcorrect; 4) plaintiff states "no basis for the Court to 'strike' my answer." 

1 

Defendant Kaplan's first assertion is based on her fifth affirmative dtjf:ense that plaintiff 
i 

·'pas not complied with RP APL § 1303." Section 1303 requires service of a it1andated notice with 
, I 

tliie summons and complaint. See Aurora Loan Services, LLC v. Weisblurn,l 85 AD3d 95 (2 11
d 

~ept 2011 ). The statute prescribes the content and form of the notice and thi method of service. 

I i 
llPAPL § 1303; see Deutsche Bank National Trust Co v. Spanos, 102 AD3d p09 (211

d Dept), app 

c~ism 21 NY3d 1068 (2013). Proper service of a RP APL § 1303 notice a c01Jdition precedent to 
i i 
I i 

the commencement of a foreclosure action, and plaintiff has the burden of e*ablishing 

s~tisfacti 011 of this cond i ti 011. See Aurora Loan Services. LLC v. W eisb I um,1 supra. Hence, if the 

condition is not satisfied, the complaint must be dismissed. See id; First Naiional Bank of 
l ; 

(J:.hicago v. Silver, 73 AD3d 162 (2"d Dept 2010). 

Here, plaintiff has made a sufficient showing that it satisfied the con~ition precedent of 

I 
properly serving the RPAPL §1303 notice on defendant Kaplan at the comntncement of this 

t 

<iction, by submitting an affidavit of service from the process server that the ~ummons and 
i 

' 

complaint was personally delivered to defondant Kaplan on November 11, 2p J 1 at 3 :24 p.m. at 

G6 Morton Street, New York, New York, along with an "Additional Notice, jHelp For 

Irl<Hncowners in Foreclosure, on colored paper in compliance with RP APL ~ect 1303 served 
' i 
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I 
thierewith." Notably, the summons and complaint filed with Court contains 11e RP APL 1303 

I 

notice with the statutorily-required content, clearly printed in the required ty1* size on yellow 
\ I 

aij.d orange paper. See Aurora Loan Services, LLC v. Wcisblllm, .~.uprn at lOP. In view of the 

foregoing, defendant Kaplan's objections to the form of the section 1303 notfe are insu1licient 

i 

ta raise a material issue as to plaintiff's compliance with R.PAPL §1303. Se$ US Bank National 
' 

Ajssociation V. Tate, 102 AD23d 859 (211
d Dept 2013). 

I 
) 

Defendant Kaplan's second assertion is based on her foutih affirmati~c defense that 
! 

pfaintiff ''has not complied with RP APL ~ 1302(1 )." Section 1302(1) rcquirck a complaint in a 
' • t 

! l 

foreclosure action involving "high-cost home loan or a subprime home loan,'f to contain certain 

' i 
a\legations, including an allegation that plaintiff has complied with RPAPL ~1304. While 
l I 

s¢ction 1304 requires a borrower to serve a mandated notice 90 days prior to!the commcncemem 

of a foreclosure action, that provision is applicable only where the property+ condominium unit 

I ' 

at issue is "used or occupied, or intended to be used or occupied wholly or partly, as the home or 
! . . I 
r~sidence of one or more persons and which is or will be occupied by the bo+ower as the 

dorrower 'sprincipal dwelling" (emphasis added). Herc, regardless ofwl1elhcr Kaplan's 

rndominium unit is an "investment property," she admits in her affidavit th~t the unit is 

occupied by her "relative." Since Kaplan submits no evidence showing that she occupies the unit 
I ; 

<lS her "principal dwelling," the 90-day notice requirement of RP APL § 1304 jis inapplicable, and 
' i 

J1aintiflwas not required to comply with the pleading and notice requircme1its ofRPAPL 
, I 
§§ 1302 and 1304. l 

Defendant Kaplan's additional objection to the amount claimed as d~e and owing is not a 
j 

4<.:tensc, but rather a matter for the referee appointed to cktermine the amol111t due and owing on 
I 

4 
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. ' 

1c mortgage. Sec Mortgage Electronic Rcfil<tration Systems, Inc v. Schuh, ts AD3d 838 (3'" 

l*pt), app dismissed 10 NY3d 951 (2008); Lonu, Island Savings Bank ofCe1{tereach._F.S.B. v. 

f t 

~nkensohn, 222 AD2d 659 (2 11
d Dept 1995). J 

r 

Based on the foregoing, defendant Kaplan has failed to raise a materi~I issue of fact as to 
I 
i 

am available deknse. Plaintiff therefore, entitled to summary judgment, a1\ld plaintiffs motion 

i~ granted in its entirety. 

1 

Settle order on notice which includes a provision for the appointment( of a Referee to 

l I 

qompute. ! 

I 
i 
I 

qATED: August EN'J'ER: 
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