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SUPREME COURT - STATE OF l\EW YORK 
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PRESE!\T: 
HON. JERRY GARGUILO 
SUPREME COURT JUSTICE 

VIFDYA SABRINA FERGUSON. as the 
Administratrix of the Estate of RAYMOND 
FERGUSON. JR .. DECEASED and VIEDY A 
SABRINA FFRGUSON. Individually, 
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DA YID LAFfER, MELINDA BRADY, COUNTY 
OF SUFFOLK. SUFFOLK COUNTY POLICE 
DEPARTMENT. STAN XUHUI LI, ERIC 
JACOBSON. ERIC JACOBSON, M.D., P.C., MARK 
C. KAUFMAN. and FAMILY MEDICAL 
PRACTICE OF BA YSHORE. P.C .. 

DEFENDANT'S ATTORNEY: 
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PLAINTIFFS' ATTORNEY: 
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118-21 QUEENS BOULEVARD, SUITE 306 
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DEFENDANT PRO SE: 
DA YID LAFFER, DIN 11AS124 
C/O CLINTON CORRECTIONAL FACILITY 
1156 ROUTE 374, P.O. BOX 2000 
DANNEMORA, NEW YORK 12929-2000 

DEFENDANT PRO SE: 
MELINDA BRADY DIN I IGIOl9 
C/O BEDFORD HILLS CORRECTIONAL 
24 7 HARRIS ROAD 
BEDFORD HILLS, NEW YORK l 0507-2400 

DEFENDANT'S ATTORNEY: 
A rrorne.vfiJr Kaufman, !vf D. 
LUBELL & ROSEN, LLP 
6400 JERICHO TURNPIKE, SUITE IOI 
SYOSSU, NEW YORK 11791 

DEFENDANT'S ATTORNEY: 
Arromevj(Jr Jacohso11, .MD. 
CAU~AN. KOSTER. BRADY & BRENNAN 
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I hrcc separate petitions arc presented for consideration and determination. Family 
:\k'dical c,1rc of Bayshore. P.C. s/h/a Family Medical Practice of Bay Shore. P.C. petitions 
lhc Court for an order pursuant to CPLR ~ 3212 granting summary judgment dismissing all 
claims against it. Mark C Kaufirnm. M.D .. petitions the Court for an order pursuant to CPLR 
~ 3212 granting summary judgment dismissing all claims. Stan X. Li, M.D., petitions the 
Court for an order pursuant to CPLR § 3211 (a)(7) dismissing the Complaint for failure to 
state a cause uf action upon which relief may be granted: or, in the alternative, dismissing 
individually. t'or f'ailure to state a cause of action upon which relief may be granted as to that 
branch of the Complaint which alleges that Stan X. Li, M.D. was negligent in the treatment 
of David l .affer and Melinda Brady; and that branch of the Complaint which, alleges a 
violation or General Obligations Lavv § 11-103. It should be noted that the Plaintiffs have 
been granted summary judgment against the Defendants, David Laffer and Melinda Brady. 
Prior hereto. the County of Suffolk, and the Suffolk County Police Department presented 
petitions seeking dismissal. Said petitions were granted. 

As to the petition of Family Medical Care of Bay Shore, the Court has considered the 
original petition. Counsel's Affirmation in Support with Exhibits I through 9; Plaintiffs' 
Anirmation in Opposition with Exhibits A and B; and Defendant's Reply Affirmation. 

As to the petition of Mark C. Kaufman, M.D .. the Court has considered the original 
petition: Counsel's Affirmation In Support with Exhibits A through G; Plaintiffs' Attorney's 
Affirmation ln Opposition with Exhibits A and B; and Defendant's Reply Affirmation and 
Modification of Motion for Summary Judgment with Exhibit H. 

The petition of Stan X. Li. M.D .. Counsel's Affirmation in Support with Exhibits A 
through !'.: Plaintiffs" Affirmation in Opposition with Exhibits A and 8: and the Reply 
Aflirmatiun \vith Exhibits A and B. 

Thi:-. action arises out of multiple murders occurring on June 19. 2011 when the 
lkll·ndan!. D<l\ id f.ilffer. shot and killed four people in the course of a robbery at Haven 
Drugs Pharmacy in Medford. New York. Laffer was ultimately convicted by way of a plea 
of' guilt: tu 1\1unlcr in the First Degree and is currently in prison. The Defendant. Melinda 
Brady. \Vas charged as an accomplice with Laffer and was convicted upon her plea of guilty 
to Robben in the First Degree. She is current Iv serving her sentence. One of the victims . .,., '- _,. '-

\\~is [>Jainti !Ts· decedent. Raymond Ferguson, .Ir. Plaintiffs commenced this action recover 
d~1111ages !'or conscious pain and suffering and \Vrongful death of decedent. Raymond 
Ferguson Jr. and individually. 
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/\rwthcr ci\ ii action was filed in connection with the crimes of June 19. 20 I I. An 
L1ctiu11 \\as lilcd on bchal r of Jennifer Mejia. a victim. That action is assigned to the 
I !unurahlc \Villiam B. Rebolini (pleading the same causes of action against Mark C. 
Kaulman. \/1.D. and I·arnily Medical Practice of Bay Shore. P.C..). Jn the course of the Mejia 
liti2ntion. disclosure of Laffer's and Bradv's medical records was sought in order to 

~ J ~ 

Lkterrninc \\hdt treatment. if any, was rendered to Laffer and/or Brady. Neither Laffer nor 
Brady consented to the release and disclosure of their medical records. fn fact in the matter 
at bar the Court is presented with a letter purportedly from David Laffer which reads as 
fo]]m\S: 

I am contacting your firm today. in an effort to clear up any 
misunderstanding, regarding my "HIPP A" [sic J 
authorizations/releases. I have never. and have no intention 
or granting requests for release of any of my pertinent 
medical records. This is the case, for not only this litigation 
(Index No.: 18641-12). but for all pending actions, as well. 
Thank you, Respectfully David Laffer. 

As noted by Mr. Justice Rebolini in the matter of Mejia, et al. against David Laffer, 
Melinda Brach. ct al. at Index No. 10778/2012 

Among the allegations set forth in the complaint against 
defendants Kaufi11an and Family Medical are claims that 
both Laffer and Brady were patients of Kaufman, that 
Kaurrnan was an employee or agent o1Tamily Medical, and 
that I ~affcr and Brady were prescribed "an excessive number 
or prescription pain medications known to be addictive" by 
Kaullnan. It is also alleged that defendant J(mrfman foiled to 
properly diagnose and treat Laffer and Brady and that he 
railed to counsel Laffer and Brady on the use of prescription 
pain medications. Thus, plaintiff has named Kaufinan and 
I arnily Medical as defendants in this action on the basis or 
claims that the medical care or Laffer and Brady was 
improper and negligent. and that such medical care and 
treatment mused and/or contributed to the defendants' 
addiction and commission of the heinous murders. In the 
course of discovery proceedings, defendants Kaufman and 
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l amily Medical sent requests for I-! IP AA authorizations to 
the respective correctional facilities where defendant Laffer 
and dekndant Brady are confined to obtain their medical 
rL·cords. Both Laffer and Brady foiled and/or refused to 
execute the authorizations. Thereafter. defendant Kaufornn 
moved for an order compelling disclosure of medical records 
pertaining to Laffer and Brady. and by order of the Court 
dated December 6. 2012 the motion was denied. Defendant 
Kaufornn now moves and defendant Family Medical 
cross-moves for an order awarding summary judgment in 
their favor on the ground that plaintiff cannot establish a 
primafacie case against them without the medical records of 
I _after and Brady in evidentiary form. In support of his 
application. Kaufinan submitted his own affirmation in 
which he states that he has "no personal knowledge of 
medical care and treatment rendered. if such care and 
treatment [were] in fact rendered, to either David Laffer or 
Melinda Brady" and that he is "not in possession of any 
medical record(s) related to the medical care and treatment, 
if such record(s) exist of either David Laffer or Melinda 
Brady." 

As noted by Mr. Justice ReboJini. the disclosure of a patient's confidential medical 
information is prohibited by statute. unless the patient waives the privilege of confidentiality. 
A patient ·s medical information is shielded from disclosure pursuant to CPLR § 
45()4(a)(S11clzonepka v i'vfukhtarzad 103 AD3d 878,960 NYS2d 157 [2d Dept 2013]), and 
a dekndant's medical records. which arc protected by the doctor-patient privilege (citations 
u111111ed1. 

Ckc1rl;. tliL' case bc/l)rL' the bench presents an unintended consequence of a statute 
designed to protect the privacy interests of patients. Although it appears abhorrent to allow 
the cu11\ icted klons lo block Plaintiffs' access to the courts by operation of the Hf PAA laws. 
Ll modi Jication or the law by the legislature to address these draconian consequences is in 
order. 

/\s I )c Cendan ts I .a J'Jcr and Brady have neither expressly waived the statutory privilege 
or cunJ!drntiality. nor have they implicitly done so by placing their physical condition at 
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ts.SUL'. thL·ir 111edical records arc not discoverable. In short. and as noted by Mr. Justice 
Rcbulini ... dc:-;picablc as their acts \Vere. Defendants Laffer and Brach have not waived their 
pri\ ilcgc ur cunficlentiality that is protected under New York law.·· 

I hcrel(xe. based upon the allegations in the Complaint it is clear that the medical 
condition. care and treatment of Defendants Laffer and Brady are at the core of the 
dllcgation-.; against Dr. Kaufman and family Medical. As neither Laffer nor Brady have 
miivccl their statutory privilege or confidentiality or have they consented to the disclosure 
of their medical records. a primofocie case cannot be established against either Kaufman or 
Family Medical. This Court is without authority to compel disclosure absent a waiver and, 
accordingly a prinwfc1cie case against Kaufman and Family Medical cannot be established. 
The Petition uf Mark C. Kaufman .. M.D. and Family Medical Practice of Bav Shore is . -
GRANTED. without prejudice as both Laffer and/or Brady may change their minds within 
the applicable period of limitations. 

The tinal motion before the Court is filed on behalf of Stan X Li, M.D. In the action 
against Dr. r .i. the fourth cause of action alleges that Dr. Li prescribed an "excessive" amount 
of pain medication to Laffer and Brady. Furthermore, these medications were known by Dr. 
l . i to be addictive. and that Dr. Li failed to determine that Laffer and Brady were receiving 
similar prescriptions from other sources. Additionally, it is alleged that Dr. Li knew or 
should hm·e known that Laffer and Brady were addicted to pain medication and he failed to 
counsel them about the risks related to pain medications. The Complaint goes on to allege 
that Dr. I i deviated from accepted standards of care in the medical community and was 
negligent. 

In :.mother claim. the Plaintiffs" allege a violation of section 1l-103 of the General 
Obligations Law. It is argued that a review of the Complaint fails to disclose an assertion 
that Dr. I. i owed any cognizable duty to the decedent, Raymond Ferguson, Jr. It is alleged 
llllll J uikc d11d H1ud_1 lit.TC '"actively intoxicated or inebriated \\bile committing the crimes 
in question. 

!'he Defendant docs not claim in his moving papers the impossibility of the claims by 
\ irtUL' o!' l)a\ id La Iler and Melinda Bracly·s rcsistcnce to issuing Hf PAA compliant 
au thoriza l i 011s. 

In a companion action Malone. et al. v. Stan Xuhui Li. M.D .. Nlr. Justice Rebolini 
denied Dr li"s petition seeking dismissal of the Complaint. 
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~1r. Ju-;ticc Rebolini correctly noted that Plaintiffs seek recovery of damages for pain 
:llld -;uffcring or decedent and wrongful death against Dr. Li upon allegations that he 
··prc-;cribcd approximately 2.500 narcotic pills to David Laffer between 2009 and 20 IO" and 
thctt l )r. l. i .. knL'\\ or should have knm\ n that prescribing narcotics to a drug addict would 
i11crc:1sc Da\ id I aller·s dependency on said narcotics and therefore result in drastic attempts 
to prncurc said narcotics by David Laffer. including robbery of pharmacies/drug stores and 
the murder of those inside" and that Dr. Li ""recklesslv disregarded his obligation and duty 

.,i .__ ....... ,., 

not to over-pn:scribe narcotics to a narcotics abuser...·· It is also alleged that Dr. Li '"created 
a public nuisance in allowing drug addict and criminal. Laffer, to have access to the 
pn:scription narcotics and to fail to prevent drug addict and criminal Laffer from re-filling 
his stash nf prescription narcotics .. .'· It appears that plaintiffs make no claim that Dr. Li is 
liable in medical malpractice: to the extent that such a claim is asserted. however, the absence 
of a doctor/patient relationship between plaintiffs and defendant precludes a cause of action 
based on medical malpractice (see Fox v Marshall. 88 AD3d 13 L 135, 928 NYS2d 3 I 7[2d 
Dept 20 I l j ). 

This Court adopts the analysis presented by Mr. Justice Rebolini. To wit: 

rhe license to write prescriptions for opioid drugs carries with 
it important responsibilities. Here, plaintiffs claim that Dr. Li 
recklessly and negligently prescribed opioid substances to Laffer 
without taking necessary precautions. The claims in this case are 
distinguishable from those cases in which a medical provider is 
alleged to have failed to perceive a risk of danger and failed to 
exercise control to prevent harm to others. Instead. plaintiffs in 
this case contend that Dr. Li recklessly helped to create the 
danger by feeding Laffer's addiction. The distinction is 
signi Ci cant. In the opinion of this Court. under certain factual 
urcurn:-.tanccs there exists a duty to the general public not to 
supply prescriptions to maintain an addict or habitual user of 
LOntrollcd substances. /\ medical pn)\'idcr may owe a duty to 
protect the public from the actions of a drug addict and he may 
he i'ound to have breached that duty if he creates or maintains 
the addiction through his own egregious conduct. 

lhi-.; Court concurs with the finding of.Justice Rebolini ancl the Plaintiffs should be 
a ITurclcd the opportunity to proceed against Dr. Li and to explore through the discovery 
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proc1..'SS lliL' lc\C) of his involvement jj' £1J1\'. hi s knowledge or lack thereof or Laffcr's - ~ 

dc.idictiun and\lr whether Dr. Li had reason to suspect Laffer was presenting a risk of harm. 
ThL' Court llcknowledges that ultimately the proximate cause requirements of tort liability 
must be resoh ed. 

;\ccordingly. the motion for dismissal of the Complaint against Dr. Li is DENIED. 

The foregoing constitutes the decision and ORDER of this Court. 

Dated: August 19, 2014 \ . \ 
i 

HON. JkRRY GMGUILO, JSC 
; ' 
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