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l.lpon the following papers numbered I toJ.:± read on this motion for summary judgment ; Notice of Motion/ Order to Show 
Cause and supporting papers (001) I - 9; Notice of Cross Motion and supporting papers_; Answering Affidavits and supporting 
papers I 0-12 ( untabbecl); Replying Affidavits and supporting papers 13-14; Other_; (1111d aftet liea1 i11g eou113el i113t1ppo1t and oppo3ed 
to the 111otio11) it is. 

ORDERED that motion (001) by defendants, Marco S. Cortez and Yesenia D. Mercado, pursuant to 

CPLR 1212 for summary judgment dismissing the complaint on the basis that the plaintiff, Santos E. 
Sarnvia. did nut sustain a serious injury as defined by Insurance Lmv § 5102 (d) is denied. 

This action sounds in negligence arising out of an automobile accident wherein the plaintiff Santos 
. Saravia. seeks damages for serious personal injury he alleges to have sustained on May 1. 2009, on 

I);·i~!1L;id~ ,\ \ 2~~~;.:. ~~~~;~ c_;f Peter~~ BouleY~1rd~ in C'cntr2! Islip, !'-.le'.'·T YT ork~ \Vhen rl0intiff~s vehicle: <lnd the 
'chicle opcrnted by defendant Marcos S. Cortex and owned by Yesenia D. Mercado. were involved in a 
u)llision. 

fn this 111otion served prior to filing the note of issue and certificate of readiness. defendants seek 
surnm<ir: dismissal ut' the complaint on the basis that the plaintiff did not sustain a serious injury as defined 
h' Insurance l.a\\ ~ :" l 02 (d ). 

Pursuant to fnsurance Law~ :" 102 ( d) .... I sjerious injury" means a personal injury which results in 
ck~1th: disrnembern1ent: significant disfigurement: a fracture: loss of a fetus: permanent loss of use of a 
hod: organ. rncm her. !'unction or system: permanent consequential limitation of use of a body organ or 
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member: s1gni lic~mt limitation of use of a body function or system: or a medically determined injury or 
1mpairn1L'l1l oi' u nun-permanent nature which prevents the injured person from performing substantially all 
\ii' the rnatnial acts \\hich constitute such person·s usual and customary daily activities for not less than 
ninety days during the one hundred eighty days immediately following the occurrence of the injury or 
llllpd1rrnc11L 

[he term .. signi JI cant.·· as it appears in the statute. has been defined as "something more than a 
minor limitation of' use.·· and the term "substantially all .. has been construed to mean ·'that the person has 
been curtailed li·om performing his usual activities to a great extent rather than some slight curtailment 
(Licari v E'//iot. 57 \:Y2d 230. 455 NYS2d 570 [1982]). 

On this motion frn summary judgment on the issue of serious injury as defined by Insurance Law§ 
5 1 02 ( d ). the initial burden is on the moving party to present evidence in competent form, showing that the 
plaintiff did not sustain a serious injury as a result of the accident (see Rodriquez v Goldstein, 182 AD2d 
396. 582 NYS2d 395, 396 [l st Dept 1992]). Once that burden has been met, the opposing party must then, 
by competent prooL establish a primafacie case that such serious injury does exist (see DeAnge/o v Fidel 
Co17J. Services, Inc .. 171AD2d588, 567 NYS2d 454, 455 [lst Dept 1991]). Such proof, in order to be in 
competent or admissible form, shall consist of affidavits or affirmations (Pagano v Kingsbury, 182 AD2d 
:268. 587 ?\iYS2d 692 [2d Dept 1992]). The proof must be viewed in a light most favorable to the non­
rnoving party (Cam mare re v Villanova, 166 AD2d 760. 562 NYS2d 808, 810 [3d Dept 1990]). 

l n order to recover under the "permanent loss of use., category, a plaintiff must demonstrate a total 
loss or use of a body organ. member, function or system (Oberly v Bangs Ambulance Inc., 96 NY2d 295, 
727 NYS2d 378 [200!/). To prove the extent or degree of physical limitation with respect to the 
··permanent consequential limitation of use of a body organ or member'' or ''significant limitation of use of 
a body !'unction or system·· categories, either a specific percentage of the loss of range of motion must be 
ascribed or there must be a sufficient description of the "qualitative nature" of plaintiff's limitations, with 
an objectiw basis. correlating plaintiffs limitations to the normal function, purpose and use of the body 
part (Toure v Avis Rent A Car Systems, Inc .. 98 NY2d 345. 746 NYS2d 865 120001). A minor, mild or 
slight limitation of use is considered insignificant within the meaning of the statute (Licari v Elliott, supra). 

In support ol'motion (001 ), defendants submitted, inter alia. an attorney's affirmation: copies of the 
c;urnmons and complaint. defendants' answer. and p[aintilTs verified bill ofparticulars 1

: transcript of the 
l'Xamination he fore trial of plaintiff; and the reports of Michael D. \Vinn dated February 3, 20 l l. concerning 
his rem:\\ ul"thc !'vll~ls ol'plaintiffs left shoulder, cervical spine and lumbar spine. Stuart N. Kandel!. MD. 
ddtcd .\ugust 14. :::OJ.l concerning his orthopedic examination of the plaintifl~ and Naunihal Sachde\ Singh. 
\l.D. dated .\ugust I. 201.l concerning his independent neurological examination of the plaintiff. 

It is dctcrrnincd that even if defendants had provided a complete copy of plaintiffs \crified bill of 
particulars. they haVL' foiled to establish prirna facic entitlement to summary judgment dismissing the 
L·,1rnpbint :is tu either category of injury defined in Insurance Law~ 5201 (d). 

!fkfc11da11ts have foiled to provide a complete copy ol"plaintitrs verified bill of particulars as 
1L·q11i1·cd pt1r\t1<111t to CPLR 3212. 
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i\unc \11 thc medical records and reports reviewed by defendants· examining and reviewing 
piiy\ici~ms hd\<.' b...:rn pnl\iclecl with the moving papers as required pursuant to CPLR 3212 and 4518 
(Friends o/A.nima/s v Associated Fur klfrs .. suprn. Expert testimony is limited to Caets in evidence (see 
Wen i· lk 82 •\DJd 1025. 919 NYS2d l 79 [2d Dept 2011]: 11'/arzuil/o v Isom, 277 AD2cl 362. 716 

'\YS2d 98 [2d Dept .2000): Stringile v Rothman. 142 AD2d 637. 530 NYS2d 838 j2d Dept 1988J: O'S/tea 
1• Sarm. l (J6 .\D2d 435, 482 NYS2d 529 [2cl Dept 1984): Hornbrook v Peak Resorts, Inc. 194 Misc2d 
'7' 7- 1 '·\·s·1l''1s·· c· ·r· l· · c · !QO!] __ .L )-t 1, . _:L _1_ • up . l. 0111 -;.ms ounty _ ~ ). 

While Ur. Winn reviewed plaintiffs Jett shoulder. cervical and lumbar MRis. copies of the original 
reports prepared by plaintitTs examining physician have not been provided. In searching the record. 
howC\er. it is noted that plaintiff has provided copies or said MRI reports. 

The Ml\ I report of plaintiJTs cervical spine dated July 13. 2009 provides the impression: 
straightening of the cervical spine: C3-4 through C5-6 disc hydration loss and disc bulging; C3-4 and C4-5 
central disc herniations abutting the ventral cord; C5-6 anterior disc extension and a left paramedian disc 
herniation impressing on the left ventral cord; prominence of level 11 lymph nodes at the level of the 
posterior aspect of the submandibular glands measuring 11 mm in short dimension on the left and I 0 mm in 
:·,hort dimension on the right-to be assessed clinically to determine the need for further evaluation. Dr. 
\\/inn. upon his review of this study, provided the impression of disc desiccation from C2-3 through C6-7; 
spondylosis from C3-4 through C6-7; disc space narrowing with mild diffuse and concentric bulging of the 
intervertcbral disc at C5-6, and shallow lordosis. He opined that these findings represent typical 
manifestations of degenerative disc disease which would have to antedate the accident of May 1, 2009 in 
etiology. however. he reports no duration for his findings as required (Estella v Geico Insurance Company, 
l 02 /\D3d 730. 959 NYS2d 210 [2d Dept 2013]; Partlow v Meehan, 155 AD2d 647, 548 NYS2d 239 [2d 
Dept 1989]). It is noted that Dr. Winn does not address the disc herniations reported at C3-4, C4-5, and 
C5-6. creating !~1ctua! issues with his review. It is determined that Dr. Winn's opinion is conclusory and 
docs not provide basis for this opinion to support his conclusion, precluding summary judgment. 

The l\1R! report ofplaintifTs lumbar spine dated July 13. 2009 provides the impression of diffuse 
rn crsaJ of the lumbar lorclosis with the apex at Tl2/LI: posterior disc bulges that impress on the thecal sac 
at I 1-2 through L5-S 1: L4-5 level right superimposed right lateral disc herniation that is abutting the right 
1 4 nerve root in the neural foramen; vertebral body demonstrates a less than I cm hemangioma along the 
right asnect: inferior T12 vertebral Schmorl's node is present; hypertrophy of the facets is present at L3-4 
ctnd f A-5 encroaching on the thecal sac posteriorly. Upon his review of plaintiffs lumbar MRI, Dr. Winn· s 
impression was that the plaintiff had mi Id degenerative spondylosis and facet joint osteoarthritis from L3-4 
through L5-S I. \\ilh disc space narrowing and disc desiccation at IA-5 and L5-S J. He opined that these 
llndings are consistent with degenerative disc disease, and that the mild facet joint hypertrophy from L3-4 
through r .:'-SI ic: consistent with osteoarthritis. all antedating the accident. He docs not address the tindings 
r1.:portcd in the \!RI report of disc herniation at IA-5. posterior disc bulges at Ll-2 through L5-S 1. or the 
h1.'rniation abutting the !A nerve root in the neural forarncn. creating factual issues which preclude summary 
judgment. \lurl'U\er. Dr. Winn·s affidavit is conclusory. unsupported with the basis for his opinions. and 
d11e'i Jl\lt :-;tall' the duration of the findings or address causation. precluding summary judgment (Estella v 
Geico !11sura11ce Company. supra: Partlow v ivlee/ian. supra). 
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I ill' \ 11~ fol plainti !rs left shoulder dated July 11, 2009 provided the impression: supraspinatus 
teml( 111 bulbuw; ~ 111d inhomogeneous with tendinosis: productive acromioclavicularjoint changes associated 
' ' ith lu \\ I) in!:'. pusition of the anterior acromion which abuts the underlying supraspinarus. Dr. Winn set 
l()l'th in his rep<'> rt th:1t his impression upon revie1ving the left shoulder MRI \Vas mild hypertrophic 
degcncrati\ c clwngL' ui'the Jcrt acromioel a\ icularjoint. othenvi se unremarkable MRI of the shoulder. Dr. 
Winn opint'd that thi s represents typical manifestation of degenerative changes at the acromioclavicular 
io int ''Iii ch would hm c to antedate the accident of May I, 2009. Ho1vever, his opinion does not provide a 
basis i'ur the duration of those findings, the cause of the changes noted, or a basis for his statement that the 
tn1ur: prcdat1._·.s th1._' clccident (Estella v Geico Insurance Company. supra: Partlow v JV/eelwn, supra) . 

Neither Doctors Winn, Kandel! or Singh have provided copies of their respective curriculum vitae 
tu qualil)' as experts in this matter. Turning to Dr. Kandel' s report, he set forth the records, materials, and 
reports l'or CAT scans and MRI studies which he reviewed but which have not been provided to thi s court. 
\,\' hi le Dr. Kandel set forth the range of motion values he determined upon examination of the plainti ffs 
cc1Tical and thoracolurnbar spi ne, right shoulder, left wrist and left knee, he compared his findings to the 
~11 erage normal range of motion defined in a spectrum or range rather than a specific normal range of 
motion va lue (see Hypolite v International Logistics Management, Inc. , 43 AD3d 461, 842 NYS2d 453 
/ 2cl Dept 20071: Somers v Macpherson, 40 AD3d 742. 836 NYS2d 620 [2d Dept 2007]; Browdame v 
Candura. 25 AD3d 74 7. 807 NYS2d 658 [2d Dept 2006]). By failing to compare his range of motion 
lindings to the normal range of motion, Dr. Kandel 's report leaves it to the court to speculate as to whether 
the range oi' motion reported is normal or abnormal (see Rodriguez v Schickler, 229 A02d 326, 645 
1 YS2d 3 I fl st Dept 1996]. Iv denied 89 NY2d 810, 656 NYS2d 73 8 [ 1997_]). Additionall y, Dr. Kandel, 
has not set forth the age group. sex, or other variable factors considered in determining an average range of 
mot ion. thus leaving it to thi s court to speculate as to what is meant by "average". His report does not 
exc lude the poss ibility that plaintiff suffered a serious injury in the accident, (see Pesclumker v Loporto, 
252 AD2d 485. 675 NYS2d 363 [2d Dept 1998]). 

[)r Singh al so evaluated the plaintiff and performed range of motion evaluation of his cervical, 
lumbar and thoracic spine. and shoulders. and compared those findin gs to the normal range of motion 
\alues. The range o!'motion values to which he compared his findings differed from those set forth by Dr. 
J\.andel. creating fac tual issues \vhich preclude summary judgment. While Dr. Singh reported that the 
plaintiff !ms pain in hi s neck with rad iat ion of the pain to his shoulders. and lower back pain \vith radiation 
01· the pain to hi s lert leg. he concluded that the plaintiff had di abetic neuropathy with loss of ankle reflexes. 
k <l\ ing thi s court to speculate as to the basis of hi s opinion. Dr. Smgh has not ruled out radicuiopathy or 
uther llt:' rvc inju1y as a cause of the neuropathy, espec ia lly in light of the reported L4-5 level right 
su pcri m ptisccl b:cr~il di sc hcrn i ati on abutting the right IA nerve root in the neura l forame n. Dr. Singh· s 
tlpinin11s :m: conclus()ry ;111d without basis, rrecluding summary judgment. 

lkl(.'ndanls· l' \arnining physicians offer no opinion as to whether the plainti ff\vas incapacitated 
1·rrn11 substan ti ally perfrirming hi s ac ti viti es of daily living fo r a period of ninety days in the I 80 days 
I( 1 11u11111g the ~tl'c i den t. and they cl id not examine the plai nti IT cl uri ng that statutory period (see Blanc/rnrd v 

IVilcox. 28J 1\D:2 d 82 1. T25 NYS2d 433 /3 d Dept 20011: Uddin v Cooper. J 2 /\D3d 270. 820 NYS :2 d 44 
/ 1st Dept 2006 j: Toussaint v Claudio , 2.3 /\D3d 268. 803 NYS2d 564 [I st Dept 2005]). They offer no 
opinion with n:g;ml t() thi s category of serious injury as 1.vell (see Dela_)'/rnye v Caledonia limo & Car 
Servin'. Inc .. 6 1 ,\D3d 8 14. 877 NYS2d 438 [2d Dept 2009] ). raising factual issues concerning whether the 
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pl<1i1Hil'i' -;uswi1 h.:d a SLTious injury \\'ith regard to this second category of injury. 

l h1..· plaintiff tcstilicd that he is a fo reman. has \\'Orked fo r ITT fo r 30 years. and rnakes airplane 
pa rts !"o r the go\ crnmcnt. 'v\'hile he only lost three clays from work. he had to report to work to advise 
pcLl plc ' ' h~1 t tn do . I le had ~1 lot or rncation time which he used. Since the accident. he has to work less 
due tu pain in his back. I le has difficulty driving. He cannot vacuum or \vash his car and stated that he is 
,·cry li mited in do ing many things due to pain . He lost consciousness at the scene of the accident and did 
1101 regain consc iousness until he arri ved at Good Samaritan Hospital·s emergency room. He sustained 
i n j ur~ tu his kit clbu\\ , lef'i shou lder, and had terrible pain in hi s neck and back . He started treating wi th 
phys icians lhL' l(lllo\\ ing day and rece ived phys ica l therapy and chiropract ic treatment for his back and 
neck. lcl't kg and kn arm three to four times a \\'eek for approximate ly six months. He had no further 
injuries after th.: accident. 

lhl' foc tual issues ra ised in defendants' moving papers preclude summary judgment, as the 
dcl'endants failed to sati sfy the burden of establishing. prima fac ie, that the plaintiff did not sustain a 
.. serious inj ury .. within the meaning oflnsurance Law 5102 (d) under ei ther category (see Agathe v Tun 
Chen Wang. 98 NY2d 345, 746 NYS2d 865 [2006]); see also Walters v Papanastassiou, 3 I AD3d 439, 
~ l 9 l\'YS2d 48 J2d Dept 2006]). Inasmuch as the moving party has fa il ed to establish prima fac ie 
cnl itlemcnl to j udgrncnt as a matter of law, it is unnecessary to consider whether the opposing papers were 
~ utllcient to raise a triab le issue of fact (see Yong Deok Lee v Singlt , 56 AD3d 662, 867 NYS2d 339 [2d 
Dcpl 2008 j ): Krayn v Tore/la. 40 AD3d 588, 833 NYS2d 406 [2d Dept 2007]: Walker v Village of 
Os.r.;ining, I 8 AD3cl 867. 796 NYS2d 658 [2d Dept 2005]) . 

. '\ ccordingly, motion (001) by the defendants t()l' summary dismissal of the complaint is denied 

Dated :____ $l1El!:i_ ___ _ 
FINAL DISPOSITION 
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, HON~ JERRf·G~GUlLO 
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