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ORDEREL) t h t  this motion ( 0 0 5 )  b! defendaiit ' l 'ou~i  ol'East Hanipton Ibr an order pursuant to CPI,K 
) -?  '- 1 2 grmtiiig siininiiir~~ jiiclyiicnt dismissing the complaint is determind herein. 

I'laintif'f coiiimcnccii this action on September 2. 3009 t o  quiet title pursuant to RPAPL article 15. for 
Ilci~iiiuiciit iii~iiitictioiis. and liir ii declaratory judgment concerning disputed beaclifiont land'. Plaintiff's 
pl.i'pei.t> cc)nsists 0 1 '  three parcels \I hich include pro~icrty along approxiniatelq~ 220 feet of tlie Atlantic Ocean 
h c w l i l i . r ) n t  at N i q ~ c a g i ~  in the 'I 'o\\~n of East Hampton. ~'laintif'fopei-ates a 20-unit motel on said property. The 
propert> is locatcci bet\\een the westerly boundary of the To\vn of East Hampton and the westerly bouudary of' 
1 lither I-lills State h i k .  Plaintif'l'claiins ownership interest in  the subject property based on a deed dated March 
15. 1 S X 2  (lknsoii  deed) fi-om the Trustees of the Freeholders and Commonalty of the Town of East I-Iampton 

( iriistees) IC z\rtliur W. 13eiison conveying fil l1 fee title to approximately 1 .O0O acres which included the subject 
pro pert^ . Said deed contained the following language: 

l n c l  also except and reserved to the inhabitants of the Town of East Hanipton the right 
to  land lish boats and netts [sicJ to spread the netts [sic] on the d j a c e n t  sands and care 
Vor the lish and material as has been customary heretofore on the South Shore of the 
l-o\i 11 I! ing M'esterly of these conveyed premises. 

Ileli.ndant I'c)\\II of'  East Hampton (Town) enacted Local Law No. 21 on September 24, 1991 which 
\\:is codified iis Chapter 9 I ofthe Town Code to regulate beach areas within the boundaries ofthe Town. Based 
on the tlelinition~ contained therein, plaintiff's property is a Trustee beach. owned and inaiiaged by the Trustees 
( . \ O P  -l'o\\ n Code i\' 9 1 --3). Chapter 9 1 authorizes the Town to issue beach vehicle permits to Town residents free 
ol'charge and to non-residents for a fee of $275 (lion-resident permits espire yearly on December 3 I ) .  allowing 
thc operation o f ~ ~ l i i c l e s  on ocean beaches: including the subject property ( see  Town Code 9s 91 -2, 91 -5). It  
also contains regidations for vehicular beach use (see To~vn Code $ 9 1-5). Notably. beach vehicles are required 
to iiiaint:iin a distance o f  no less than 50 feet seaward of the beach grass line, if possible, and are prohibited 
I'roni olwating o\'er or upon any dune, bluff or vegetation (.see Town Code tj 91 -5 [C], [ 11, [2]). 

I'laintil'l'claims tha t  after the enactment of Chapter 91 of the Town Code, the subject beach area was 
accessccl 12) \ chicles and used by the public for recreational purposes i n  greater intensity. Plaintiff'also claims 
t h a t  clelLxnd:ints 'I'ixstees and Town grant to beach vehicle permit holders rights to use the subject property to 
~ X I I ~  a n d  C ~ I - I \  c their \,ehiclc.; and  to congregate thercon during ..sumnier season" daytime hows resulting often 
i n  i i i o i ~  thaii ?OO \chicles being parked at an). one time by meinbers of'tlie public who then erect tents. picnic, 
c.oi)l\ t i)od. let t h c \ i r  dogs run  lice. and bathe in  tlic occan 11aters \\rithout anj. lilbguards. Plaintiffargucs that  
tlic \ cli~ciilar iisc 0 1 '  tlic beach area is dangerous as the \:chicles often speed. placing plaintiff's guests and 
ciiiplo!.ecs ;ind other pedestriaus in danger: the idiicles are often driven or parked on  the beach grass i n  
cii\ ironiiic~ntall! sc'nsiti\.c arc'iis \ \ i t l i in  and adjacent to the beach area thereb! destabilizing tlie sand dunes that 
pix 1. i cl L' 11 1-0 t cc t i on to p 1 a i  n t i ff ' s prop ert y against up 1 and fl o od i i i  g : and ni e m b e rs of t lie pub I i c freq lien t 1 y 1 i g h t 
hoiilircs and set off- firc\\orlis creating the risk of. o r  resulting in .  beach grass fires that enclanger the Liplalid 
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piupci-t! ;iiicl 1ioti;cs inclucling piaintif’l-s motel. F’laintiffalso argues that such tise constitutes a nuisance in the 
I;)i.iii o t‘ loud l ~ x c l ~  and car motor noise ancl trash and debris f i m i  members of the public aiid their animals 
poll~itiiig the bcacli. dunes. \\:iter and air. thereby substaiitiall!~ and iinreasoiiably interfering \\,it11 the quiet 
cii,jo! 111ciit 01. tlie motel and beaches. Plaintiff’ further argues that defendants, through their Town Code 
pro\.isioiis and -‘Hcacli I>ri\ing Ordinances.  ha\^ created a de facto parking lot and bathing beach on the sub.ject 
p ropc~r t !  and arc i i l l o \ ~  ing acti\ ities unautliorized bj. the Renson cleecl. 

.. 

13). it!, Iirst cause of action. plaintiff’ seeks a determination that it owns the sub.ject beach area. The 
~ e c o ~ i c t  caiisc ~ ~ ’ x t i o n  alleges tha t  the reservation i n  the Renson deed does not inure to the benefit of’curreiit 
l ’o\\ 11 inhnbitaiits. 1i;is been terminated or is teriiiiiiable by the fee o\viier, and the Trustees and Town have no 

right or :iutliori t!. purs~iant to said reservation to issue beach vehicle permits or to grant anyone permissioii to 
tise tlic subject propert>’ to dri\.e and park their \diicles.  By its third cause of-action, plaintiffseeks a permanent 
iii,iunction against the Trustees and TOWI~  en.joining them from issuing beach vehicle permits. 

’l’hc fourth cause of action sounds in trespass and plaintiff’ seeks a permanent injuiiction against the 
‘I rustees and ~ l ‘ c ~ u n  cnjoining them and any persons acting under them, or pursuant to their authority, from 
ciitering into o r  interl’ering with plaintiff‘s‘ property. ‘The fifth and sixth causes of‘ action allege. respectively, 
i l iu t  tlic Trustees and To\vn ha1.e created a private and public nuisance and plaintiff seeks a permanent 
iii.junclion against the Trlistees and Town to abate the nuisances and to  restrain them from issuing beach vehicle 
pcrmi ts .  13). its se\~enth and eighth causes of action, plaintiff seeks a declaration that Chapter 9 1 of the Town 
C odc \.iolatc‘s the Iklual Protection Clause of the Fourteenth Amendment to tlie United States Constitution and 
.\rticlc 1 .  Section 1 I of’ the New York State Constitution by discriniinating against plaintiff in favor of 
bexhl~ront o u  tiers in  other areas of the Town and vehicular beach users and bears no rational relationship to 
:in! legitimatc interest of thc Trustees and the Town. The ninth caiise of action alleges that the Trustees have 
breached their lidiiciar> duty to plaintiff. 

[leli.iiciants I rustees and T o n n  assert as affirmative defenses 111 their amended answers that plaintiff’s 
x t i o n  wunding in i n \  erse condemnation is time-barred by the three-year statute of limitations of CPI,R 2 14 
(4 1 ‘llld laches 

Ilefi.nclants 7 rustees and ‘ I ’ o m ~ i  seek suinmary,ji~dgment dismissing the complaint based 011 the defenses 
ol‘statute ol’limitLitions. laclies and lack of ownership of the disputed beach area. They agree for  the purposes 
ot’tlieir moiions I n a t  ~~laintit’fderi\,es title t l irou~li  mesne conve\‘ancrs li-om the Henson deed. I‘hey assert that  
said titic \ { a s  ne\ c‘r l i i l l  fcc t i t l e  hii t  \vas limited by an exception Ibr public use of’thc beach, that the Trustees’ 
iriglits to hell  land.; in I:ast I lampton. including tlie sihject propert!,, deriire fi.oni tlie I h i g a n  Patent. and that 
~ l i c  I riistecs hold the land and certain beaches granted by the Dongan Patent i n  public trust and Ibr use by the 
I t i \ \  11‘) inhLibitants. In  xldition, the!’ assert that plaintiff‘s claims sound i n  inverse condemnation and are 
1~:ii~ed I,! [lie tliirc-! car statute o f  limitations of CP1,R 2 14 (1) inasmuch as the proffered proof reveals that 
l i ) l lo\ i  in2 cc~nf~t.cint~itio~is. rcsidcnts \ \we ef’fectiwly ousted by \diicle dr i iws from use ol’the beach, tlie beach 
becaiiic ;I cle f’ricto piikiiig lot. and use ofthe beach \.vas coiispicuouslq~ offensi\.e and aggra\,ating, all amounting 
t ( i  ; I  cle ~iictc) taLin2. ‘l-liey adti that  the action i s  barred by the eqiiitable cloctrinc of’ laches inasmuch as the 
ailcluceil c\iclcncc IT\ eals that these conditions havc existed and h a ~ e  been obscr\;ed, linown and tlic subject 
ol‘c .om~~laint . ;  10 the ‘I o ~ \ - i i  o r  ‘I’rustees b!. plaintiff for at least I3 ycars. 
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I i i i t ~ ~ i l l ~ .  the C’ourt notes that the introduction oftlie Jo~iriial ofthe ‘Trustees for the years 1870 to 1897 
\tibmitted herein ~iidic~ites that “Arthur W. Benson bought all of’the common land on Napeagiie belob the 
highlands betueen strip ofland left for a road eiglit rods wide starting at the foot ofhighland 011 the Montauk 
I iwl ~ n d  rtiiining to  the Ocean at right angle with Montauk road and Moiitauk for $1,375.” A review of tlie 
proflL.rcil dceds i n  plaintiff’s chain of title from the Benson deed onward reveals that its deed expressly 
iiiclicarcs th‘it its propert! cytends south to the approximate high water mark ofthe Atlantic Ocean. Therefore, 
ilefendant\ I o\in and Trustees are denied suiii~iiaryjudgment dismissing the first cause of action to quiet title 
10 the ilijp~ited bcacli a ~ e a .  

I n  c i d d ~ ~ ~ o n .  the proffered affidavits and deposition testimony reveal that the beachfront residents have 
1101 been ~~e i .manen t l~  denied access to the beach to or use of the bcach inasniuch as the disapproled public 
;1cti\ it! o c c ~ i r s  primarily during the s~iiiinier months (iec Fedev v Villcige of Monroe, 283 AD2d 548, 725 
\ I’S2cl  75 (2cl Dept 200 11, Clei?zper v Sont/zolcl. 154 AD2d 42 1 ,  546 NYS2d 101 [2d Dept 19891; ~on?pui”e 
S~iritell i  I’ Ci[\, c!f New York. \ i p m  [property fenced off denying plaintiffs access]). The Court notes that in 
m! e\ ent. tlie Zppcllate Dibision. Second Department held in the action entitled Kafz v Village of 
Sorrtlrrri?ilitoii. 2-44 ID2d 461. 664 NYS2d 457 (2cl Dept 19971. 11- denred 95 NY2d 753, 71 1 NYS2d 155 
(2000) t h t  “reguicition o fmoto r  \chicle traffic on tlie ocean beach i n  connection with the easement held by the 
I ~~‘eIiolcI 1 rustecsliip IS not ci taking” (Kritz v Villuge of Southriniptoii. \iqwu at 462-463) Illerefore, the 
1 c ‘ ~ ~ L I c ‘ \ ~  b! ckfcndants I I ustees and Town for s;unimar\. judgment based on the three-year statute of limitations 

, >  

( ) I  C P I  r< 21-1 (4) I s  cienleci. 

\ I  H.II ( ‘ 1  to  an? m d  all iights and easements of the inhabitants oftlie 7 own of East 
I I , t i i ip tc~i i  ( i t  .in! such the! ha\  e) to land tish. boats and nets. to spread nets on the scwd 
dloi i i i i ig  thc Atlantic Ocean and care tbl- fish ai ic l  material A S  custoniarq on tlic South 
~ I l O I  L) 

\ c ~ ~ c l  c“i\ctiieiit .ipptirtcii;int and  passed to all subseqiient purchase~s of tlie c l o n i i i i m t  estate tlirough the 
ccticrcil c i p p ~ ~ ~  tcii‘iiiec cl,iuses unt i l  Lippi-o-Ximately 1927 \$lien the clause disappeared lrom the deeds ( \ee  Striicirl 
I *  Buirdiiichi. 200 \1)2d 775. 606 NYS2d 9 1.7 [2d Dept 1994 I )  “Oncc created. the easement would continue 
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I'hc iint~ire a n c l  extent of  use of' an easement may be enlarged or changed ( see  Ttrulzbirru 1' M~lrpIr~~ ,  72 
"cisc ?cl 110. 339 NL'S?d 693 [Sup Ct. Cayuga County 19701. uffi l40 AD2d 947. 340 NYS2d 881 14th Dept 
Ic)71 j ) .  Ne\ erthelcss. the sub-ject easement may not be enlarged to include uses completely foreign to the grant, 
\iicIi :IS rccit~itional purposes. incliiding picnicking, sunbathing. boating and bathing (xec H. H. Apcwtulzerzts, 
lnc. 1) Hrcrclrcliff Rrril<l- C O ~ ~ J . .  8 AD2d 966, 190 NYS2d 861 [2d Dept 19591, c ! f W  8 NY2d 760, 201 NYS2d 
777 [ 1 96Oj). I)efendants 'I'rustees and Town assert that a map of' l a s t  I-fampton Beach filed on June 7, 1909 
that appears to be part of' plaintiff's cliaiii of' title contains the inscription "Public Promenade" covering the 
cntire disputed beach arca. which map was subsequently abandoncd as  niemorialized by a certificate of 
hindoninent  filed J t i l ~ .  28. 1938. They argue that use of the beach along the Atlantic Ocean by the public as 
;I h i g h \ \ q  \+x common in I909 and that historic public use of the beach as evinced by the record shows that 
o \ i  ncrship 01' the beach area is burdened by public recreational acti\,ities. Notably, this Court deteriniiied by 
order dated October 1 3. 20 1 1 ('fanenbaum, .J.) in this action upon consideration of plaintiff-s motion for partial 
sum~i i~ i r~~~ i i idg i~ ic ' i i t  that  the affida\rit of an East Hampton resident who has resided therein since 191 5 and who 
claimed that the recreational use of the beach by the public has been continuous since the 1920's raised 
.;ubstantial issues o t 'hct as to whether a prescriptive easement ofthe inhabitants o f the  Town of East Hampton 
ciiri.entl! esists ( ,see Wriszberger vHiisfirskj/, 114 AD3d 73 1 ~ 979 NYS2d 851 [2d Dept 20141 ["To acquire 

prescripti\.e easement. a party must establish bjr clear and conaincing evidence that the use of the property 
\ \ a s  hostile. open and notorious. and continuous and uninterrupted for the prescriptive period of 10 years"]). 
I3ased on the li)regoing, issucs of fact remain concerning the nature of the easement, if any, on the disputed 
I3each al'ea. 
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