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S PREME COURT OF THE STATE OF NEW YORK 
OUNTY tjF BRONX 

I SPART1 
I 
! 

ARLOS RQVERTO ALVAREZ, 

-against-
Plaintiff, 

T E CITY QF NEW YORK, THE NEW YORK CITY 
P LICE DEWARTMENT, P.O. "JOHN DOE" 1-10, 

Defendant, 

Index No. ~· _ 1V)(t fl 
Motion Calendar No. 1 
Motion Date: 7 /14/14 

DECISION/ ORDER 
Present: 
Hon. Wilma Guzman 

R citation, as reqpired by CPLR 2219(a), of the papers considered in the review of this motion and C.("OSS motto!\ for summary 
ju gment: 

Papers Numbered 
otice of Mtjtion, Affirmation in Support, and 
xhibits theteto ........................................................ . 1 
ross-Motio~, Affirmation in Support, and 

Exhibits theteto ....................................................... . 2 
ffirmation ~n Opposition of Motion and 

Exhibits thereto ........................................................ . 3 
! 

pan the forbgoing papers and after due deliberation, and following oral argument, the 
ecision/Or~er on this motion and cross motion is as follows: 

i 

Defetjdants move this Court for an Order pursuant to C.P.L.R. 3211(a)(7) and 3212, 
I 

d" smissing thr plaintiff's complaint. Plaintiff cross-moves for summary judgment on the issue of 

f; lse arrest. i 

I 

C.P .LJR. § 3211 ( e) requires a motion to dismiss be made before service of the responsive 

p eadings. AJny objection or defense based upon a ground set forth in paragraphs one, three, four, 
! 

fi e and six o~ subdivision (a) is waived unless raised either by such a motion or in the responsive 
I 

pleading. H~wever, "a motion based upon a ground specified in paragraphs two, seven or ten or 
! 

s bdivision (~) may be made at any subsequent time or in a later pleading, if one is permitted." 
I 

C P .L.R. § 3 2 ~ 1 ( a)(7) allows a party to move to dismiss a cause of action asserted against him on the 
I 

g ound that . ·i . the pleading fails to state a cause of action. 

Amotaon to dismiss pursuant to C.P.L.R. § 321 l(a)(7) requires that the Court favorably view 
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t e pleadingsjto determine whether a valid cause of action exists. Leon v. Martinez, 84 N.Y.2d 83 

( 994). On 4 motion to dismiss pursuant to CPLR § 321 l(a)(7) for failure to state a cause of action, 

t e pleading ~s to be afforded a liberal construction (see CPLR § 3026). The court must accept the 
i 

£ cts as alleg~d in the complaint as true, accord the plaintiff the benefit of every possible favorable 
i 

i ference, atjd determine only whether the facts as alleged fit within any cognizable legal 

t eory.(See, teon v. Martinez, 84 N.Y.2d 83, 87-88, 614 N.Y.2d 972 [1994]; Sokoloffv. Harriman 

Estates Dev. icor ., 96 N.Y.2d 409, 729 N.Y.S.2d 425, 754 N.E.2d 184 [2001]). A CPLR 3211 
! 

otion shoulld be granted only where "the essential facts have been negated beyond substantial 

estion by the affidavits and evidentiary matter submitted." Biondi v. Beekman Hill House 
i 

artment C r ., 257 A.D.2d 76 (1st Dept. 1999). Factual claims either inherently incredible or 

fl tly contradicted by documentary evidence are not presumed to be true or accorded favorable 

i ference. Bifndi v. Beekman Hill House Apartment Corp., supra, citing Kliebert v. McKoan, 228 

.D.2d 232, ~v denied, 89 N.Y.2d 802. However, unless it has been shown that a claimed material 
! 

£ ct as pleade~ is not a fact at all and there exists no significant dispute regarding it, dismissal is not 

arranted. Gfggenheimer v. Ginzburg, 43 N.Y.2d 268 (1977). 
I 

It has llong been held that summary judgment is a drastic remedy, the procedural of a trial 

hich shoul4 only be granted when the evidence presented leaves no material issue of fact 
i 

u esolved. ~ee Andre v. Pomeroy, 35 N.Y.2d 361 (1974). Consequently, it has also been long 
i 

s ttled that tlje court's function on such a motion is issue finding rather than issue determination 

S llman v Tw ntieth Centu Fox Film Co ., 3 N. Y.2d 395 (1957). The proponent of a motion for 
' 

s mmary jud*ment has the initial burden of the production of sufficient evidence to demonstrate, 
' 

a a matter of~aw, the absence of any material issue of fact. Alvarez v Prospect Hospital, 68 N. Y.2d 

0 (1986). tjnce the initial burden has been satisfied, the burden then shifts to the party opposing 
I 

t emotion to!produce sufficient evidence in admissible form to establish the existence of a triable 

is ue of fact. kuckerman v City of New York, 49 N.Y.2d 557 (1980). 
I 

A claitn of false arrest and false imprisonment will not stand where it is shown that the police 
I 

d partment a~d the arresting officer had probable cause to arrest. Kramer v. City of New York, 173 
! 

A.D2d 155 Cllst Dept. 1991). Generally, probable cause will exist where there is information from 
I 

a identified 4itizen, who is presumed reliable. However, this reliability is rebuttable and will only 
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s pport the ptobable cause to arrest absent any "materially impeaching circumstances or grounds for 
' 

q estioning t~e complainants credibility." Medina v City of New York, 102 A.d3d 1010 (1st Dept. 
! 

2 12) (intertjal quotations omitted). See also, Grimes v. City of New York, 106 A.D3d 441 (P1 

ept. 2013). ! 

The ~laintiffwas arrested on March 15, 2008 when the vehicle in which the plaintiff was a 
I 
I 

p ssenger w~s identified as stolen by the Arresting Officer Brendon Sullivan's vehicle License Plate 
I 

eader "LP~." Sullivan testified that the police vehicle equipment then displays the registered 

o ners addrelss and date of birth. The registered owner was Dawn Brantley with an address in New 

J rsey. At t* time the officers approached the vehicle, the plaintiff was outside of the vehicle. 

hen Sulliv4n inquired of the driver of the vehicle, whose vehicle it was, the driver provided a name 
i 

o her than th~ registered owner. Sullivan did not recall the name provided, however indicating that 
' 

it was a malers name. Both the driver and the plaintiff were then arrested. Sullivan testified that 
I 

hile at the p~ecinct, the plaintiff made a phone call to a woman who identified herself to Sullivan 

a Dawn Brantley but provided the wrong date of birth and wrong address. This person indicated 

t ey would c~me to the precinct but did not show up. While in the complaint room, Sullivan spoke 
I 

ith Dawn ~rantley who indicated she had not given permission to either the driver or plaintiff to 
! 

d ive the veijicle and that she wanted to press charges against the two people arrested. Dawn 
I 

Brantley thetj faxed over the title to the vehicle. Dawn Brantley also provided a notarized letter 

d ted Februapr 11, 2008 which indicated that she had given Darwin Aquino permission to operate 

h r vehicle. ~ased upon the LPR printout, the vehicle was reported stolen on February 17, 2008. 
I 

Based upon the record provided, which indicates that the plaintiff was a passenger in a 

v hicle that h~d been reported stolen, this Court grants the defendants motion to dismiss and denies 
i 

t e plaintiff~ motion for summary judgment. At the time of the plaintiffs arrest, the vehicle in 

ich he wasl the passenger was reported stolen and neither the driver nor the plaintiff could give 

t e name of ~he registered owner. As such, probable cause existed to arrest the plaintiff for 
' 

p ssession o~ stolen property. People v. Roby, 39 N. Y.2d 69(1 st Dept. 1979); People v. Chavous, 

2 4 A.D2d 415 (2nd Dept. 1994); People v. Boomer, 187 AD. 2d 659 (Tct Dept. 1992). 

I 

That the complaining witness later recanted her statement or that the charges were later 
i 
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d smissed, do~s not remove the probable cause which existed at the time of the plaintiff's arrest. The 

e istence of I probable cause is a complete defense to the claims of false arrest and false 

prisonment. Marrero v. City of New York, 33 A.D.3d 556 (1st Dept. 2006); and malicious 

p osecution. iGarcia v. City of New York, 115 A.D3d 44 7 (1st Dept. 2014); citing Lawson v. City 

o New York~ 83 A.D3d 609 (1st Dept. 2011 ). Plaintiff has not alleged nor provided evidence to 
I 

s pport any f!aim of physical force, to wit assault and battery and the use of excessive force. 
! 

C nsequentl~, the plaintiff's complaint is hereby dismissed in its entirety. Medina v. City of New 

Accotjdingly, it is 

ORD~RED that the defendants motion to dismiss the plaintiff's complaint pursuant to 
i 
I 

C P.L.R. 321 J(a)(7) and C.P.L.R. 3212 is granted; and it is further 
I 

ORDlRED that the plaintiff's cross-motion for summary judgment pursuant to C.P.L.R. 
i 

3 12 is denied as moot. It is further 

The d~fendants shall serve a copy of this Order with Notice of Entry u on p ·intiffs within 

t irty (30) dats of entry of the Order. 

This donstitutes the decision and order of this Court. 
I 

D TE 
... ,. 
-~ n 9 10\4 
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