
Muth v Wali Mohammad, M.D. P.C.
2014 NY Slip Op 32633(U)

September 16, 2014
Supreme Court, Bronx County

Docket Number: 301314/10
Judge: Stanley B. Green

Cases posted with a "30000" identifier, i.e., 2013 NY
Slip Op 30001(U), are republished from various state

and local government websites. These include the New
York State Unified Court System's E-Courts Service,

and the Bronx County Clerk's office.
This opinion is uncorrected and not selected for official

publication.



FILED Sep 22 2q14 Bronx County Clerk 

S PREME COURT OF THE STATE OF NEW YORK 
I 

C UNTY OF! BRONX: IAS PART 6 
I --- -------------t-------------------------------------------------X 

L RRAINE }f1UTH, as Administratrix of the Goods, Chattels 
Credits w~ich were of MARCUS X. MUTH, Deceased 
LORRATI~"E MUTH, individually, 

Plaintiff(s), 

! -against-
' 

ALI MOHAMMAD, M.D .. P.C., WALI 
MOHAMMAp, HOWARD M. ROMBOM, PHD., 
P .. , HOWARD Ml ROMBOM, MULTI-SPECIALTY 
P IN MANA(GEMENT, P.C., BRAIN 
H FTEL, I 

Defendant( s). 
' 

-- -------------i--------------------------------------------------X 

INDEX N~d01314/10 

DECISION 

The rriotion by defendants Howard M. Rombom, PhD, s/h/a/ Howard M. Rombom and 

Howard M. Rombom, PhD, P.C. for summary judgement dismissing the complaint against them 
! 

is granted on]y as to Howard M. Rombom, PhD, individually. 
I 

On S~ptember 27, 2002, decedent, then forty-three years old, was injured on the job while 
I 

orking as a 1sanitation worker. He developed severe lower back pain and came under the care of 

d fendant Bdan Haffel, a doctor specializing in pain management. Apparently, the treatment and 
! 

edication ptescribed by Heffel did not alleviate the pain. Decedent became increasingly 

d pressed duf to the pain and his inability to work and support his family. In October 2002, he 
• I 

o erdosed Wtth Vicodin and was admitted to Jacobi Hospital. 

In Ngvember 2005, decedent came under the care of defendant Wali Mohammed, a 

sychiatrist, jwho had initially seen him at Westchester Square Medical Center in 2003 for 
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~r. Mohammed diagnosed decedent with major depression with psychosis and 

pr scribed Eff exor XR and Seroquel. Decedent continued to complain of pain and depression and 

re ained "ob~ectively manic and delusional." He experienced side effects from his medication, 

in luding par~noia from Requip and restless leg syndrome from Seroquel. He reported feelings 

o helplessne~s due to his pain. By September 2007, Dr. Mohammed noted that decedent was 

th nking abou~ dying all the time. Decedent last saw Dr. Mohammed on November, 5, 2007 

w en he becaine angry with him for refusing to write a letter to Worker's Compensation causally 
I 
I 

i 

c nnecting hi~ depression to his work related injury. 

Dece~ent first saw Dr. Nicholas Radcliffe, a licensed psychologist and an employee of 

d fondant Howard M. Rombom, PhD, P.C. on January 16, 2008. Radcliffe evaluated decedent 

o the 161
h, utPizing a battery of tests, and a report was prepared for Worker's Compensation in 

! 

I 

ich it was ¢oncluded that there was a link between decedent's injuries and his work accident. 
! 

D cedent saw Radcliffe two more times, on January 23, 2008 and January 30, 2008. He did not 

a pear for hisi next scheduled appointment or at any time thereafter. On February 22, 2008, 

d cedent sho~ himself with a shotgun and died moments later. 
I 
I 

In supiport of this motion, Defendants Rombom and Rombom, P.C. submit the 
! 
I 

a firmation of Paul Nassar, M.D., a board certified psychiatrist. He opines that Radcliffe 

I 

e ercised cortect professional judgment on each of the three occasions that he saw decedent. 

Nassar states,i based on his review of the records, that the first visit was solely for the purpose of 
I 
I 

orker's cbmpensation evaluation and that Radcliffe did a proper evaluation, including 

! 

a propriate tqsting. Radcliffe asked decedent about his current medical state and noted that he 

as well-gro¢imed, cooperative and agitated, depressed and anxious and that his speech was 
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n rmal and h~s thought process was intact. He inquired about current and prior drug use. He did 

' 

n t find any ~sychotic symptoms. Upon questioning, Radcliffe found that decedent had suicidal 
! 
I 

i 

ideation but no suicidal plans. Nassar opines that, since decedent did not express any plans to 

ta e his life, i~ was not necessary for Radcliffe to inquire about any access decedent may have 

h d to weapofis. Nassar also asserts that Radcliffe continued to properly evaluate the suicide risk 

i 

o the secon~ and third visits, and that he properly told decedent to call 911 or his office if he 
' 

e countered ~evere problems. Nassar also believes that Radcliffe was not negligent in not 
' 

c ntacting Mphammed, after decedent told him not to because he felt betrayed by Mohammed, or 

not referri1g him to another psychiatrist, after decedent refused his suggestion to see one, 

b cause that 1vould cause resistance to Radcliffe's ongoing evaluation of decedent. He also 

i 

b lieves that forced hospitalization was not appropriate because Radcliffe's assessments were 

' 

n gative for ~cute suicidality. He also opines that it was not necessary to involve decedent's 

i 

£ mily in his treatment or to have decedent see a vocational expert. 

He al$o states that any claims that Radcliffe prescribed Effexor are without merit because 

adcliffe is al psychologist, not a medical doctor, and thus cannot prescribe any medication. 

i 

N assair points out that Rombom never saw decedent, he merely scored the tests and 

r commended to Radcliffe that he refer decedent to a psychiatrist. 

Finall~, he opines that the actions of decedent in the three weeks between the last visit 
! 

ith Radclif£F and the suicide were not indicative of a person who is acutely suicidal. He talked 
! 

I 

t his family ~bout looking forward to certain milestones and activities, such as travel , return to 

ork, his dm{ghter opening a bakery and getting married and his son getting a driver's license 

a d playing 8aseball. He had plans for future medical treatment for his back. He saw Dr. Baffle 
! 
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fl r pain mantgement and had had a surgical consultation with Dr. Shein. On the day of his 

d ath, he hadl an electomylogram and had received approval for a CT scan. 

Based on Nassar's affirmation, movants have established prima facie entitlement to 

s mmary jud~ment. The burden now shifts to the plaintiff to establish that issues of fact exist 

hi ch requircl denial of the motion. 
' 
i 
i 

In op*osition, plaintiff has submitted the affirmation of a board certified 

p ychiatrist(riame redacted but original submitted to the Court in camera) who opines that 

adcliffe had a psychologist-patient relationship and that he departed from good and accepted 

edical and !Psychological standards by failing to preform a competent psychological evaluation 

o decedent *d by failing to formulate an appropriate treatment plan for him and that such 

d partures w~re substantial factors in causing decedent to commit suicide. 

Plain~iff claims that Radcliffe's evaluation was deficient because he did not inquire into 

d cedent's aqcess to firearms, past suicide attempts, past and current substance abuse, family 

h story of suibide and prior mental health treatment history, including hospitalizations. Plaintiff 

' a so claims t~at Radcliffe failed to formulate a treatment plan such as considering hospitalization, 

r ferring dectdent to a physician capable of using medication to address his depression, 

p ychosis an~ anxiety or mitigating any of his suicide risk factors, by referring him to 

o cupational jcounseling and involving his wife in monitoring his behavior. 

In re~ly, defendants challenge the existence of a psychologist-patient relationship only for 

t e January 116, 2008 visit, not the two subsequent ones. Therefore, there can be no dispute that 

adcliffe wa~ a treating psychologist. 
I 

Also,! defendants do not dispute that Romhom' s professional corporation, a defendant 
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erein, was ~adcliffe's employer and thus vicariously liable if Radcliffe was negligent. 

laintiff s expert's affirmation only refers to Radcliffe and makes no mention of any departures 

y Romboml individually. Therefore, the claim against Howard M. Rombom, PhD, is dismissed. 

Plai~tiff claims that Radcliffe's evaluation of decedent was deficient because he allegedly 

ailed to inqfire about past suicide attempts but in an email dated January 25, 2008, Radcliffe 

otes that previous suicide attempt. Plaintiffs expert says Radcliffe failed to inquire about past 

nd present ~ubstance abuse but does not refer to any evidence of substance abuse, aside from the 
! 

uicide atte$pt, of which Radcliffe was aware. He also says Radcliffe departed from good and 

i 

ccepted pr~ctice by failing to inquire about family history of suicide, but there is no evidence of 
! 

ny such his~ory. Also, there is no evidence of any mental health hospitalizations submitted by 

laintiff, ex4ept for that for the suicide attempt. Thus, these claims are without merit. 

The ~nly claimed departure relating to the evaluation that may be of merit is the failure to 

inquire about decedent's access to firearms. Defendants' expert says Radcliffe did a proper 
I 

uicide assefsment by asking decedent if he had thoughts of suicide and, if so, whether he had 
' 

i 

lans to co1*mit suicide. He opines that, since decedent did not express a plan to take his life, it 

as unnecessary for Radcliffe to inquire about access to weapons. 

It shbuld be noted that there is no evidence that Radcliffe knew or should have known, 

hat decedetj.t had purchased a shotgun. Although, the plaintiff knew about the shotgun, she did 
' 

ot convey ~his information to Radcliffe. 

Plai~tiff s expert opines that Radcliffe departed from good and accepted practice by 

ailing to inquire about access to weapons because decedent clearly suffered from suicidal 

deation. He says that inquiry about access to weapons is not dependent upon the existence of an 
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I 

' 

actual plan,I but is based on the existence of suicidal ideation in combination with decedent's 
! 

multiple risk factors. 

Nei1her expert has referred to any medical literature, definitive or otherwise, to support 

their claim tegarding the nature and extent of the required inquiry. Thus, the conflict in the 

expert's optnions creates an issue of fact as to whether Radcliffe departed by not inquiring about 

decedent's ~ccess to weapons. 

The~e is also a question of fact as to whether Radcliffe should have referred decedent to a 

psychiatris~ or for other therapies and assistance, should have attempted to have him committed 
I 

to a hospitdl or should have contacted the plaintiff, decedent's wife. 

Acoordingly, the motion is denied except as to Rombom individually. 

Th4 constitutes the decision and order of the <tourt. 
i /1 -· 

Dated: September 16, 2014 
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