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S PREME C URT OF THE STATE OF NEW YORK 
C UNTY 0 BRONX TRIAL TERM-PART 15 

Hon. Mary Ann Brigantti-

ASHINGT N, 

Plaintiffs, 

-against-

TUMN P OPERTIES II, LLC., and NATIONAL 
D STRIBUT ON ALLIANCE, 

Defendants. 

DECISION/ORDER 

Index No.: 305612/10 

T e followin papers numbered 1 to 6 read on the below motion noticed on May 21, 2014 and 
d ly submitt don the Part IA15 Motion calendar of July 9, 2014: 
P ers Submitt d Numbered 

D fs.' Aff. In S pport, Exhibits 
P s.' Aff. In Op osition, exhibits 

fs.' Aff. In r ply, Exhibits 

1,2 
3,4 
5,6 

Upon the foregoing papers, the defendants Autumn Properties II, LLC. ("Autumn") and 

ational Dis ribution Alliance ("NDA")( collectively "Defendants") move for summary 

dgment, di missing the complaint of the plaintiffs Jerry Washington (individually "Plaintiff') 

d Keila W shington (collectively with Jerry Washington, "Plaintiffs"), pursuant to CPLR 

3 12. Plaint ffs oppose the motion. 

L Background 

This atter arises out of an alleged trip and fall accident that occurred on February 13, 

010, at app oximately 8:30PM, within a commercial warehouse owned by defendant Autumn 

nd leased t commercial tenant NDA. At relevant times, Plaintiff was an independent 
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I 
I 

I 

contractor JNDA, a newspaper delivery company. On the date of this incident, Plaintiff had 

ived at th~ premises in order to take the delivery route of another independent contractor. 
I 

Plai~
1 

iff testified that on the night of the incident, he went inside of the warehouse to get 

apers and t ings together for his route. Upon entering the warehouse, there are power jacks and 

ther equip ent parked on its right side. When you walk further in, there are contractor's tables 

n the right 4nd left, and a "clear walkway" between the tables. He described his work area as 

" ables on th~ left, tables on the right, and you have a walking passage in the middle." It was 

ell-lit insid~ of the warehouse. He walked less than fifty feet from the door of the warehouse 
I 

the table ~n the right hand side of the warehouse. The open space between the tables was 
I 

proximately 25 feet wide. Plaintiff noted that the space was left clear to permit vehicles to go 

ough the iarehouse and pick up papers for their route. There was nothing obstructing 
I 

laintiff as hp walked through this wide open space to his table. 

Oneel at the table, Plaintiff began to prepare papers for his route. He was at the table for 
I 

t o to three f11inutes. Suddenly, a power failure occurred and all of the lights in the building 

ent out an~ it became "pitch black" inside of the warehouse. Prior to the power outage, he had 
I 

nly seen onf other person working in the warehouse. After waiting a few seconds, Plaintiff 

t med from the table towards the entrance where he walked into the building. He took a few 

s eps forwar~ and then tripped over the fork of a "power jack," that was in the 25-foot open space 
I 

etween the tables. Plaintiff testified that the warehouse's generator lights came back on less 
! 

t an ten secqnds after his accident, and less than thirty seconds after the power failure occurred. 
I 

e describe1 the power jack, also referred to as a "pallet jack," as an "L -shaped" device 

perated wit~ a motorcycle-type handle. He did not see the power jack in this particular location 

efore his acbident. 
I 

Priorlto the accident, Plaintiff had noticed another person working in the warehouse. On 

rior occasi~ns, he had noticed workers using the power jacks and other equipment. He testified 

t at he had 1ot seen the jack before he tripped, but heard a noise and believed that someone had 

een using itl. When the jacks were not in use, they were kept in the area to the right of the 
I 

arehouse n~ar its entrance. 
I 

Mich~el Presto, CEO of defendant NDA, appeared for an examination before trial. Presto 
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te tified that LA used between I 00-200 independent contractors to work at the premises. He 

te tified that ~DA also worked through a perpetual employment organization, and all of the 
I 

e ployees w're performing work on behalf ofNDA and instructed by NDA. Importantly, he 

te tified that DA owned all of the forklifts and jacks in the warehouse. The only people 

a thorized to use this equipment were the warehouse's general foreman and assistant foreman. 

I dependent ontractors, such as Plaintiff, were not authorized to use the equipment. He didn't 

ow how m ny power jacks were at the warehouse or who was working at the warehouse on the 
I 

d te of this i1cident. 

Jacqurline Monaco testified on behalf of Autumn. She had no knowledge as to the use of 

e uipment infide of the premises, and testified that Autumn had no offices or operations within 

t e warehousf. Defendants have also provided a copy of the commercial lease agreement 

b tween Aut*mn and NDA. 

Defe1dants proffer various arguments in support of their motion for summary judgment. 

efendants argue that there is no evidence to support Plaintiffs' claims that the building's power 

s pply were · nadequate or improperly maintained, or that Defendants were in any way 

r sponsible £ r the blackout. Defendants have provided, among other things, an affidavit from a 

on Edison presentative who confirms that there was a power outage throughout Mount 

emon on t date of the accident which was not caused by Defendants. Defendants argue that 

t e power ou age only lasted for approximately 30 seconds, and therefore they had no time to 

r medy the c~ndition before this trip-and-fall. Even if they had actual notice of the location of 

t e power jatk, Defendants contend that they had no reasonable amount of time to address the 

d rkness in t e warehouse in the mater of seconds between the outage and the fall, citing Solan v. 

v Great Ne4 Union Free School Distr., 43 A.D.3d 1035 (2°ct Dept. 2007). But for the power 

outage, the ppwer jack would have been an open and obvious hazard that Plaintiff could have 

r asonably atoided. Defendants contend that it was not reasonably foreseeable that a power 
I 

utage woul1 occur, or that Plaintiff would attempt to exit the building during the brief period 

hen the lig~ts were out. Moreover, Defendants assert that Plaintiff was not supposed to work 

n the night ?f the accident, should not have been inside of the premises, and therefore there is 

o duty of c¥e flowing from Defendants to Plaintiff. They add that Plaintiff voluntarily exposed 
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! 

imself to d~nger by attempting to leave the building during the blackout and walking blindly in 

t e darkness.I The blackout constituted a superceding cause of this accident that served to relieve 

efendants 4om any liability for this accident. 

In opposition, Plaintiff argues that Defendants have not addressed whether they can be 

c arged wit~ negligence for allowing the jack to be left unattended in a place where persons 
I 

ould walk. I Their only arguments to support dismissal relates to allegations with reference to 

t e lack of lif ht. Plaintiff asserts that this case is distinguishable from Solan, since in that case, 

t ere was no I claim of negligence in the placement or maintenance of a concrete parking divider. 

he only cla~m related to the cause of the darkness and an alleged breach of duty to provide a 

ackup generator. Plaintiff argues that any open and obvious nature of the hazard did not 

eliminate De~endants' duty to keep the property reasonably safe. Plaintiffs argue that any 

nding that ~he jack was open and obvious would only relate to comparative negligence - but the 

lackout re~oved any potential comparative negligence on the part of the plaintiff. It was 

reseeable tPr Plaintiff to leave the building during the blackout. Plaintiffs contend that the 
I 

lackout waq not an intervening or superceding action that severed any nexus between 

efendants' ~egligence and the injury. 

II. Standard of Review 

I 

To b¢ entitled to the "drastic" remedy of summary judgment, the moving party "must 

ake a prim~ facie showing of entitlement to judgment as a matter of law, tendering sufficient 

vidence to 4emonstrate the absence of any material issues of fact from the case." (Wine grad v. 

ew York U~iversity Medical Center, 64 N.Y.2d 851 [1985]; Sillman v. Twentieth Century-Fox 

ilm Corp., 1N.Y.2d395 [1957]). The failure to make such prima facie showing requires denial 

f the motioi, regardless of the sufficiency of any opposing papers. (Id., see also Alvarez v. 

rospect Ho~p., 68 N.Y.2d 320, 324 [1986]). Facts must be viewed in the light most favorable 

t the non-m~ving party (Sosa v. 461
,, Street Development LLC., 101A.D.3d490 [I51 Dept. 

012]). Onct a movant meets his initial burden, the burden shifts to the opponent, who must then 
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p oduce suf~cient evidence, also in admissible form, to establish the existence of a triable issue 

of fact (Zuck~rman v. City of New York, 49 N.Y.2d 557 [1980]). When deciding a summary 
I 

j dgment m1tion the role of the Court is to make determinations as to the existence of bonafide 

i sues of fac~ and not to delve into or resolve issues of credibility (Vega v. Restani Constr. Corp., 

18 N.Y.3d 4~9 [2012]). If the trial judge is unsure whether a triable issue of fact exists, or can 

r asonably c~nclude that fact is arguable, the motion must be denied. (Bush v. Saint Claire's 

ospita/, 82 r· Y.2d 738 [1993]). 

I 

III. I Applicable Law and Analysis 

I 

It is tell established that those exercising control over land must keep the premises in a 

" easonably tafe condition in view of all the circumstances, including the likelihood of injury to 

o hers, the s~riousness of the injury, and the burden of avoiding the risk" (Peralta v. Henriquez, 

100N.Y.2d139, 144 [2003] [citation and internal quotation marks omitted]). At the outset, 

laintiffhas ~ffered no evidence to demonstrate that defendant Autumn, was in any way 
I 

egligent. ihe submitted lease confirms that Autumn was an out-of-possession landlord who 

as not resptnsible for the equipment located within the warehouse, or the power outage that 

o curred on ~he premises (Chapman v. Silber, 97 N.Y.2d 9 [2001]). There is no evidence that the 

a cident waslcaused by a significant structural or design defect at the premises (see Johnson v. 
i 

rena Serviqe Center, 227 A.D.2d 325 [Pt Dept. 1996]; Heim v. Trustees of Columbia Univ., 81 

.D.3d 507 ~1st Dept. 2011]). In opposition, Plaintiffs made no argument to support the 
I 

c ntention f4und in their Bill of Particulars that either Defendant was responsible for the power 

o tage. Acqordingly, there is no basis to impose any liability on Autumn and the complaint 
I 

ust be dis1issed as to that defendant. The Court therefore turns to Defendants' arguments as 

t ey related tp the commercial tenant, NDA. 

To inf pose liability upon a land occupier in a trip and fall action, there must be evidence 

t at a dangerpus or defective condition existed and that the defendant either created or had actual 
! 

o constructite notice of the condition (Piacquadio v. Recine Realty Corp., 84 N.Y.2d 967 

[ 994]). A ~efendant is charged with having constructive notice of a defective condition when 
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s id conditio~ is visible, apparent, and exists for a sufficient length of time (Gordon v American 

useum of /Jµtural History, 67 N.Y.2d 836 [1986]). The notice required must be more than 

g neral notic~ of any defective condition (Id.). The law requires notice of the specific condition 
I 

a leged at thel specific location alleged (Id.). However, where there is evidence that a defendant 

c eated the htzardous condition, proof of "notice" to the alleged tortfeasor of the existence of the 

c ndition is 1ot necessary and may be imputed (Lederer v. Samuel Broadway Food Corp., 33 

.D.2d 553 [~st Dept. 1969]; see Briones v. BSC Securities Corp., 224 A.D.2d 200 [1st Dept. 

1 96]). Notite may be imputed where a hazard or defect is created by the act of the owner or 

o cupant, the~r servants or agents, or others for whom the owner or occupant is responsible 
I 

( ederer; see I also Giardina v. Lee, 202 A.D.2d 278 [1st Dept. 1994]). 
! 

The first issue to be addressed is Plaintiffs' claim that NDA was negligent in permitting a 

p wer jack tol be left unattended in the Plaintiff's vicinity shortly before the accident. There is 

a added lay~r of complexity to this claim, since a power outage occurred between the instance 

o Defendant~' alleged negligence and the Plaintiff's trip-and-fall. If there were no power 
I 

f; ilure, there rould be an issue of fact as to whether Defendant NDA created a hazardous 

c ndition, th~t was inherently dangerous by virtue of the location of the power jack and its 

p ysical charf cteristics. 

First, fhere is evidence that allegedly hazardous condition - the power jack located behind 

P aintiff-'- w~s created by agents of the Defendants. Plaintiff testified that the power jacks were 

u ually storeq to the right side of the warehouse, he did not see the power jack near his work area 

b fore his tri~ and fall, yet he saw someone else working in the warehouse and heard someone 

u ing the jac~ upon his arrival. The only people authorized to use the power jacks were 
I 

e ployees oflDefendants. Contrary to NDA's arguments in reply, the question of whether this 

h zardous co*dition existed for a reasonable length of time is irrelevant where, as here, the 

e idence sug$ests that Defendants or their agents created the condition ( Ohanessian v. Chase 

anhattan R~alty Leasing Co., 193 A.D.2d 567 [I st Dept. 1993][where defendants may be liable 
I 

ere they cr~ated the condition, inquiry into "the usual questions of notice" are irrelevant]). 
I 

Defenrant next argues that even if they owed a duty to Plaintiff, the power jack 

c nstituted a1 open and obvious condition that Plaintiff should have observed and thus prevented 

I 
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t e accident.\ NDA, however, has not established this contention as a matter of law. To be 
! 

onsidered "Fpen and obvious," a hazard must be of a nature that could not reasonably be 

verlooked ~y anyone in the area whose eyes were open, making a posted warning of the 

resence oft~e hazard superfluous (Westbrook v. WR Activities-Cabrera Markets, 5 A.D.3d 69 

[!81 Dept. 20?4][intemal citations omitted]). The fact that a defect or hazard is capable of being 

etected by~ careful observer does not end the analysis (Id.) Rather, "[t]he nature or location of 

s me hazardt while they are technically visible, make them likely to be overlooked." (Id.) 
I 

oreover, w~ether a condition is open and obvious is generally a jury question, and a court 

s ould only 1etermine that a risk was open and obvious as a matter of law when the facts compel 

s ch a conclision, where the basis is clear and undisputed evidence (Westbrook, supra, citing 

gle v. Jak~b, 97 N.Y.2d 165, 169 [2001]). Even so, that would only determine the issue of 

b each of dut~ to warn, and not dispose of a landowner's duty to maintain the premises in a safe 
I 

c ndition (Cqhen v. Shopwell, Inc., 309 A.D.2d 560 [1 51 Dept. 2003]). 
I 

Here, [NDA has not established that the power jack, a motorized device with extended 

fl rks, used td1 lift pallets of materials, and left unattended behind the Plaintiff, was not an 

i erently da*gerous condition. Plaintiff testified at deposition that he took around five steps 

fr m his tabl1 when he tripped over the power jack fork. Improperly stored equipment left 

u attended in\ walkways has been found to be a tripping hazard and thus a breach of a 

la downer's 4uty of care (see Gradwohl v. Stop & Shop Supermarket Co., LLC., 70 A.D.3d 634 

[ nct Dept. 201\0]; Russo v. Home Goods, Inc., 119 A.D.3d 924 [2nct Dept. 2014]). 

Defen~ants next argue that the power failure, and Plaintiffs actions after the power 

fa lure, consti~uted intervening and superceding acts that relieved Defendants from liability in 

th s matter. tjefendants contend that the blackout, and Plaintiffs negligence in attempting to 

le ve the dark ned warehouse during the blackout, and not their own negligence, were the 

pr ximate ca ses of this accident. As previously noted, New York landowners owe people on 

th ir property duty of reasonable care under the circumstances to maintain their property in a 

sa e condition\(Tagle v. Jakob, 97 N.Y.2d 165 [2001]). The scope of this duty, however, is 

de med by thel' harm reasonably to be perceived (Di Ponzio v. Riordan, 89 N. Y.2d 578 [1997]). 

"[ ]lthough v rtually every untoward consequence can theoretically be foreseen 'with the 
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isdom boJ of the event,' the law draws a line between remote possibilities and those that are 
! 

easonably fitreseeable." (Id., at 585). Where the acts of a third person intervene between the 

efendant's onduct and the plaintiffs injury, the causal connection is not automatically severed 

erdiarianlv. Felix Constr. Corp., 51N.Y.2d308 [1980]). In such a case, liability turns upon 

hether the tntervening act is a normal or foreseeable consequence of the situation created by the 

efendant's fegligence (Id., citing Parvi v. City of New York, 41N.Y.2d553, 560 [1977], 

estatementlofTorts, 2d, §§443, 449.) "If the intervening act is extraordinary under the 
I 

ircumstancts, not foreseeable in the normal course of events, or independent of or far removed 

rom the de~ndant's conduct, it may well be a superseding act which breaks the causal nexus." ( 

d. [internal ~itations omitted]). Two inquiries are generally made in order to make this 
I 

ssessment. IFirst, if the new cause is set in operation by a defendant's original wrongful 

onduct, an~ is not independent of it, the defendant is not relieved of responsibility (see Jackson 

. New YorklCity Housing Auth., 214 A.D.2d 605 [2"' Dept. 1995]). Second, even if the 

i tervening tct is independent, a defendant will not be relieved of liability if the intervening act is 
I 

ne that naturally flows from the original, wrongful act, or could reasonably have been foreseen 
I 

( ee Gordonlv. Eastern Ry.Supply, Inc., 82 N.Y.2d 555[1993]). Liability may not be imposed 

pon a partyl who merely furnishes the condition or occasion for the occurrence of the event but 

i not one o~its legal causes (see D'Avilar v. Folks Elec. Inc., 67 A.D.3d 472 [Pt Dept. 2009]). 

In th~s matter, considering the totality of the circumstances, it cannot be said as a matter 

flaw that ttis accident would not have occurred but for the power failure, or that this accident 

as not a re4sonably foreseeable consequence of the improper placement of the power jack. 

here is an i~sue of fact as to whether NDA failed to maintain their property in a reasonably safe 

ondition. 4 hazard associated with this failure is that someone could trip and fall within the 

remises. T~at a power failure and subsequent blackout occurred, although independent from 

DA's condfct, is not so extraordinary or unforeseeable so as to relieve Defendant from liability 

r its negli~ence (see Derdiarian v. Felix, supra.; Lynch v. Bay Ridge Obstetrical & 

ynecologic'ril Assoc., P.C., 72 N.Y.2d 632 [1988]). It could be reasonably expected that 
i 

omeone world trip as a result of the negligent placement of a piece of equipment with four-foot 

xtending forks. 
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NDA contends that Plaintiff was the sole proximate cause of this accident since he 

e ected to lea~e his work station and attempted to navigate the building in darkness after the 
I 

li hts went ort. The basic rule is that one who proceeds in the dark, in unfamiliar surroundings, 

i not justifie~ in proceeding without first ascertaining where he or she is going and what 
i 

o structions fay impede safe progress (see Bragg v. Smilowitz, 16 A.D.2d 181 [3rd Dept. 1962], 

a 'd., 12 N.t.2d 769 [1962]). A question of fact arises as to whether a plaintiff is 

c ntributoril~ negligent where, as here, he moves in the dark in familiar surroundings (see 

iedman v. ~eufeld, 246 A.D. 545 [2nd Dept. 1935]). Here, Plaintiffs alleged negligence in 

1 aving his "1ork station after the lights extinguished was not the sole proximate cause of the 

a cident, andl rather presents an issue of fact for the jury to resolve. 

Defe~dants have cited Solan v. Great Neck Union Free School Distr., 43 A.D.3d 1035 

[ nd Dept. 20~7]), in support of their motion. Defendants argue that here, like in Solan, even if 
I 

efendants h~d actual notice "of the location of the power jack prior to the accident," there is no 
I 

li e of valid ~easoning nor permissible inferences to be drawn from the evidence which could 
! 

1 ad a ration~l person to conclude that defendant had a reasonable amount of time to "address the 

d rkness in t~e warehouse in the matter of seconds between the power outage and the plaintiffs 

f: 11." Unlik~ in Solan, this is not a case where the Plaintiffs only claim that darkness caused the 

a cident. R~ther, there is evidence that the Defendants created a hazardous condition - the 

p wer jack 14cated near the Plaintiff. Where a defendant creates a hazardous condition, the 

a ount ofti~e it existed before the accident is of no moment (see Ohanessian v. Chase , 

anhattan Rf alty Leasing Co., 193 A.D.2d 567.) In Solan, the hazardous condition alleged by 
I 

t e plaintiff tas the darkened parking lot which obscured a concrete parking divider. Unlike 

h re, there WfS no evidence that a hazardous condition existed on the premises before the power 

f: ilure. The pourt reasoned that defendant had a duty to address the darkened lot and had actual 

n tice of this !condition, but could not be liable because an insufficient amount of time passed 

b tween the ~ower failure and the trip-and-fall. 

Here, ~here is a triable issue of fact as to whether Defendant maintained its property in a 

r asonably sa~e condition before the accident, and as noted above, the darkened condition caused 

b the power railure did not constitute a superceding cause that severed any liability on the part 
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I 

I 

of ND A as a !atter oflaw. It should also be noted that Solan involved a post trial motion to set 

as de the verdrt pursuant to CPLR 4404(a), not a motion for summary judgment. 

I 

IV. I Conclusion 

I 

Accordingly, it is hereby 

I 

ORD~RED, that the branch of Defendants' motion for summary judgment, dismissing 
I 

th complaint las to defendant Autumn is granted, and it is further, 
I 

I 

ORD~RED, that the branch of Defendants' motion for summary judgment, dismissi,i•d 

th complaint las to defendant NDA is denied. 

I 

This cbnstitutes the Decision and Order of this Court. 
! 

o ted: ~ t q( / i 
Hon. Mary Ann Brigantti, J.S . 

'-
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