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NEW YORK SUPREME COURT - COUNTY OF BRONX 

IA-6 

S PREME OURT OF THE STATE OF NEW YORK 
OUNTY 0 BRONX: IA-6 

- ------------- ------------------------------------------------X 
F LICIA JO SON, 

Plaintiff, 

HE BRON -LEBANON HOSPITAL CENTER, 
NDRZEJ ESS, WOODLAND MEDICAL 
SSOCIAT S, P.C., MONICA J. SIMONS and 
HABILLIA AFFLACK, 

Defendant. 

- ------------- ------------------------------------------------X 
HE BRON -LEBANON HOSPITAL CENTER, 

Third-Party Plaintiff, 

-against­
FLORES, M.D., 

Third-Party Defendant. 

- ------------- ------------------------------------------------X 
he followi g papers numbered 1 to 4 read on this motion 
o. on the Calendar of May 12, 2014 

INDEX NQ 301202/10 

Present: 
HON. STANLEY GREEN 

J.S.C. 

PAPERS NUMBERED 

otice ofM tion -Exhibits and Affidavits Annexed...................................... 1 
nswering ffidavit and Exhibits.................................................................. 2,3 
eplying Af 1davit and Exhibits...................................................................... 4 

the foregoing papers, this motion is decided in accordance with the attached 
decision. 

1, 2014 
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I 

SUPREMp COURT OF THE STATE OF NEW YORK 
COUNTY1 OF BRONX: IA-6M 

------------+---------------------------------------------------X 
FELICIA ~OHNSON, 

Plaintiff, 
-against-

Tl!E BRJNX-LERANON HOS PIT AL CENTER, 
ANDRZE~ RIESS, WOODLAND MEDICAL 
ASSOCI1;Es, P.C., MONICA J. SIMONS, and 
PHABILIIA AFFLACK, 

! Defendant, 

------------r--------------------------------------------------X 
THE BRQNX-LEBANON HOSPITAL CENTER, 

Third-Part Plaintiff, 

-against-

CHRISTI~A FLORES, M.D., 

I 

l' Third-Party Defendant, 

------------ --------------------------------------------------)( 
! 

HON. ST~NLEY GREEN: 

INDEX No. 301202/10 

DECISION 

Third-Party 
INDEX No. 84123112 

DECISION 

Tl~e motions made by defendants Andrezej Riess, Monie J. Simons, Phabillia Afflack, 
I 

and the cr~ss-motion made by Bronx-Lebanon Hospital Center for an order pursuant to CPLR 
I 

§3212 grapting summary judgment and dismissing the complaint is granted only to the extent 

I 

that all cliims against Dr. Phabillia Afflack, and claims for lack of informed consent are 

dismissed( 
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Pla ptiffFelicia Johnson commenced this action on February 17, 2010 to recover 

I 

damages fof medical malpractice, negligence and a lack of informed consent in connection with 
! 

the treatmef t rendered by defendants. 

On r ovember 18, 2009, plaintiff presented to Bronx-Lebanon Hospital complaining of 

I 

contractionlpains and requesting a cesarean section. Her past surgical history included a cesarean 

I 

section in ~ebruary 2008. She was admitted to the service of attending Dr. Andrzej Riess for 
! 
i 

obstetrics/~ynecological care. The defendants stated that, prior to the procedure, the risks and 

benefits of~ cesarean section versus vaginal birth were explained to the plaintiff. They further 

I 

assert that ~he plaintiff verbalized that she understood and signed her consent for the cesarean 

I 

section. Otj November 18 at 23 :24, plaintiffs infant son was delivered by co-defendant Dr. 

I 

Christina Fllores via elective, non-emergent cesarean section. 
I 

I 

I Plaintiffs intraoperative blood loss from the delivery was estimated to be 900 cc. 

Following fhe operation, on November 19, 2009, first-year resident Dr. Omar Duenas was called 

I 

to evaluate!Ms. Johnson for oliguria (decreased urine output). Dr. Duenas went on to assessed 

I 

plaintiff thfough a bedside sonogram, which revealed plaintiff had some abdominal free fluid 
I 

that looked clear and was not heterogeneous. Dr. Duenas further noted that plaintiffs 
i 
I 

hemoglobi~ and hematocrit had dropped. Dr. Duenas reviewed the case with Dr. Simons and the 
I 

plan was tJ start the plaintiff on PRBC (packed red blood cells), to perform repeat CBC 

I 

(complete blood count) and to consider a CT scan of the abdomen and pelvis. Dr. Simons never 
I 
i 

personally !reviewed the songram and its images were not preserved. On November 20, 2009, Dr. 
! 
I 

Simons re1uested the present management be continued, a CBC be repeated, and a CT scan be 
I 

performed as occasion requires. 
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On ~ovember 20, 2009, Dr. Nalgona noted a drop in plaintiffs HGB after two PRBC 

I 

had been giyen. He also noted persistent tachycardia (a heart rate which exceeds the normal 

range) due Jo anemia. On November 21, 2009, plaintiff was noted as being anemic but 

I 

asymptomafic. Plaintiff was discharged from the hospital on November 22, 2009. 

i 
On!November 26, 2009, at 13:18, plaintiff presented to the Bronx-Lebanon Medical 

! 

Center com~laining of abdominal pain and vaginal bleeding. Plaintiff was examined by the 
I 

Emergency! Department and then later discharged at 16:30 with instructions to follow-up with the 

I 

GYN clini9 and to return if worsening pain, high fever, blood in stool or persistent vomiting 

I 

occurred. t{er discharge diagnosis was acute diarrhea. 

I 

On Pecember 1, 2009, plaintiff presented to the Bronx-Lebanon Hospital clinic with 
! 
I 

complaints !of abdominal pain and was transferred to the Bronx-Lebanon Hospital Center 
I 

Emergend OB service for a fluid collection. An abdominal CT scan with IV contrast and a 
i 

pelvic CT Jean with IV contrast (wherein a radiopaque substance is used to illuminate vessels 
I 

and organslinside the abdominal cavity) revealed an intra-abdominal abscess or abscesses. 
i 
I 

Dr. IAfflack cared for the plaintiff on December 1, 2009. Dr. Afflack noted that plaintiff 
I 

i 

was admittrd for treatment of a hematoma versus abscess. On December 2, 2009, an abdominal 

drain was ~laced. On December 3, 2009 a pigtail catheter was draining fluid and plaintiff was on 
I 

antibiotics .I 
I 

onlDecember 4, 2009, plaintiff was readmitted with a likely infected hematoma. On 

I 

December 19, 2009, a PICC line was placed for long-term intravenous antibiotic treatment 

I 

(wherein al catheter is inserted into a peripheral vein and guided to a central vein). On December 

I 

7, 2009, a CT scan with IV contrast of the pelvis and abdomen revealed post drainage of a pelvic 
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! 

abscess, wiih residual hemmorhagic locule in the cul-de-sac and some residual fluid in both 

adnexal reglions. 

Def~ndants claim that following placement of the PICC line, plaintiff was told to stay at 
I 

the hospital!, but she refused. They also claim she refused to arrange for a repeat CT scan within 

I 

two weeks. !However, plaintiff points out that within Dr. Mehdizadeh' s deposition he stated that 

I 

he made a ristake when entering this note in plaintiff's records. 

On pecember 14, 2009, plaintiff presented to the Jacobi Medical Center Emergency 

Department complaining of a fever and lower abdominal pain. A CT scan of the abdomen and 

I 

pelvis shO\ted abscesses anterior and posterior to the uterus. On December 15, 2009, plaintiff 

I 

underwent a supracervical hysterectomy, bilateral salpingectomy, removal of necrotic tissue, 
I 

lysis of ad~esiions, wound debridement and repair of deserosalization of the bowel. She 

I 

continued 4ntibiotic treatment until December 22, 2009. The PICC line was removed on 

I 

December f3, 2009 with discharge instructions to follow-up with GYN Surgery for wound 

I 

checks wedkly. 
I 

I 

In sf pport of the motion for summary judgment, the defendant submitted the expert 

affirmatioq of Henry K. Prince, M.D., a duly licensed physician, board-certified in obstetrics and 
i 

gynecologt. Dr. Prince opined that the defendants Andrzej Riess, M.D., Monica J. Simons, 

i 

M.D., and Phabillia Afflack, M.D. did not deviate from the good and accepted standards of 
I 

medical pr~ctice in their treatment and care of the plaintiff. 
! 

I 

In tjegard to the claims against Dr Simons, Dr. Prince opined that it was within Dr. 
I 

Simons' mledical judgment to allow Dr. Duenas to interpret plaintiff's bedside sonogram. He 

I 

opined that abdominal free fluid following a cesarean section is not abnormal for a patient such 
I 

as the plai+tiff, who was afebrile and hemodynamically stable, He further opined that the 
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appropriate1treatment was observation and Dr. Simons' plan for plaintiff to start PRBC, undergo 

! 

a repeat CUC and to consider a CT scan of the abdomen and pelvis was therefore appropriate. 

I 

In rtgard to the claims against Dr. Riess, Dr. Prince opined that Dr. Riess's involvement 

with the p+ntiff was limited to November 18, 2009. Dr. Prince opined that Dr. Riess did not 

! 

deviate from the good and accepted standard of care during this short treatment. Dr. Prince 
I 

references~ deposition provided in defendant's reply affirmation, where Dr. Riess stated that he 

I 

was not in~olved in plaintiffs discharge or writing her discharge prescriptions. 

I 

In r~gard to the claims against Dr. Afflack, Dr. Prince opined that Dr. Afflack 

i 

appropriatelly admitted the plaintiff for treatment of a hematoma versus abscess. 

Dr. !Prince further noted that plaintiff verbalized an understanding and signed her consent 

! 

for the risk~ of undergoing a cesarean section. 
i 
I 

Dr. !Prince further opined that Dr. Riess, Dr. Simons, and Dr. Afflack did not proximately 
I 
I 

cause or coin tribute to the plaintiffs injuries. 
I 
I 

De~endant, The Bronx-Lebanon Hospital Center submitted an affirmation in support, 
I 
I 

contending! that Dr. Riess, Dr. Simons, and Dr. Afflack sufficiently showed prima facie 
I 

entitlemen~ to summary judgment, and thus all complaints against them should be dismissed. The 
I 

llronx-Lcbrnon Hospital Center contends that it cannot be held vicariously liable for its co-

defendant tmployee physicians who have been dismissed from an action. The Bronx-Lebanon 

I 

Medical Ctnter contends it should be dismissed from this action along with Dr. Riess, Dr. 

Simons, a~d Dr. Afflack. 

I 

In 4pposition to the motion for summary judgment, plaintiff submitted the expert 
I 

affirmatioJ of Karen Weiss, M.D., a duly licensed physician, board-certified by the American 
I 

Board of qbstetrics and Gynecology Obstetrics. Dr. Weiss opined that to a reasonable degree of 
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medical ce1ainty, Dr. Riess, Dr. Simons, and Bronx-Lebanon Hospital deviated from the good 

! 

and accept1d standards of medical practice at various times between November 19, 2009, and 

I 

December~, 2009. She further opined that these departures were substantial factors in the 

I 

plaintiff's 4eed for a hysterectomy. 

Dr. ~ eiss opined that although 900 cc of blood loss during a cesarean section delivery is 
I 

not excessiie, because plaintiff had an adhesion from her prior cesarean section, it was 
I 

I 

foreseeable! that excessive bleeding could occur intraoperatively or postoperatively. She pointed 

! 

out that thej Bronx-Lebanon Hospital Center's records show a note acknowledging such 

I 

adhesion. ~he contended that with the knowledge of this adhesion and plaintiff's loss of 900 cc 
I 

i 

of blood, gpod and accepted medical practice required identification of the cause of bleeding 
! 

I 

through se*al laboratory data, serial examinations and radiologic studies before discharge from 

i 

the hospit4 She explained that this must be done in order to avoid potential complications, like 
! 

the develo~ment of an infection form the pelvic collections of blood. 

I 

Uptn review of the hospital records, Dr. Weiss opined that the PBRC treatment the 

plaintiff wis being administered should have been sufficient to raise her HOB, yet it was not 

I 

successfuLI She further opined that the only explanations for this was either that plaintiff had 

I 

bled more than 900 cc or that she began to have an occult bleed related to the surgery, which was 
! 

not propedy investigated before her discharge. Dr. Weiss pointed to plaintiff's HOB levels on 

I 

November I 19, 2009 dropping from 9 .4 to 6. 7 and opined that this was an "ominous sign." She 
I 

contended lthat, because plaintiff's HOB only minimally increased after receiving four units of 
I 

blood, radiiological studies should have been performed. 
i 

Dr.I Weiss also opined that plaintiffs infection started after bleeding occurred during and 

I 

after the c~sarean section delivery on November 18, 2009, which led to pelvic and abdominal 
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collections I of blood. Dr. Weiss opined that plaintiff required a prompt diagnosis and treatment, 

I 

such as antf biotics, during her admission on November 18, 2009 and her ER presentation on 

November 126, 2009. She further opined that plaintiff should have received a complete drainage 

I 

of the pelvic collections before discharge on December 9, 2009. She further opined that because 
I 

the plainti~had tachycardia, the defendants should have foreseen an infection occurring and 

I 

taken preetptive steps to diagnose the cause of plaintiffs intraoperative and postoperative 

bleeding. I 

! 

Dr. I Weiss further contended that the defendants failed to promptly admit the plaintiff to 

I 

the emergtjncy room on November 26, 2009. She also contended they failed to provide 
I 

appropriatJ instructions and time frames for follow up monitoring of the plaintiff after discharge 

I 

on Decem~er 9, 2009. 
I 

Dr.I Weiss contended that Dr. Simons departed from the good and accepted standards of 

I 

medical pr~ctice by failing to personally evaluate the bedside sonogram that was conducted by 

I 

Dr. Duenaf. Dr. Weiss opined that because Dr. Duenas was a first-year resident, only four 

I 

months out of medical school, Dr. Simons should not have relied on his interpretation of such a 
I 

crucial soJogram. Dr. Weiss also opined that the good and accepted standards of medical 
I 

practice refuired Dr. Simons to order a CT scan due to plaintiffs postoperative bleeding and her 

I 

becoming tncreasingly anemic with HGB counts precipitously dropping. 
I 

Dr.I Weiss also opined that Dr. Riess departed from the good and accepted standards of 

i 

medical pr~ctice by failing to supervise the medical and obstetrical care of the plaintiff at 

I 

discharge ivithout diagnosing and treating the cause of persistent tachycardia and abnormally low 
I 

HGB counlts despite four units of blood having been administered. She contended that Dr. Riess 

i 

was negli~ent in writing a discharge prescription for the plaintiff without diagnosing her 
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• I 

! 

condition. hr. Weiss points to a log by the V.V. Pharmacy (plaintiffs Exhibit C), which shows 5 

I 

prescriptio~s for the plaintiff with a fill-date of November 27, written by Dr. Riess. She 

I 

contended rhat this is evidence that Dr. Riess authored plaintiff's discharge prescriptions himself. 

Dr. !Weiss concluded that, both collectively and individually, these departures 

! 

substantiaqy contributed to plaintiff's extension of bleeding leading to infection, the 

! 

developmept of pelvic infection, abscesses, tissue necrosis, the need for extensive surgery 

! 

including ~ysterectomy and salpingectomy, the need for further surgery, cosmetic deformity, 
I 

infertility, ?epression, and pain and suffering. She further opined that if the plaintiff had received 

! 

medical care in accord with the good and accepted standards of medical practice, these damages 
I 

I 

would havt been avoided. 

Dr.I Weiss opined that Dr. Afflack did not depart from the good and accepted standards of 

medical pr~ctice in her treatment and care for the plaintiff. 

In ~edical malpractice actions, "the proponent of a summary judgment motion must 
I 

make a pri~a facie showing of entitlement to judgment as a matter of law, tendering sufficient 

I 

evidence tcr demonstrate the absence of any material issues of fact." (Alv<_ti:ez v. Prospect Hosp., 

i 

68 N.Y.2dl320; Winegrad v. New York Univ. Med. Cent~J, 64 NY2d 851; Zuckermanv._C::_ityof 
I . . 

NC:_\\' Yorkj 49 NY2d 557; Sillman v. Twentieth Centurv-Fox Film Corp., 3 NY2d 395). In order 
I 

to success~lly oppose a defendant's motion for summary judgment, a plaintiff must submit 

I 

evidentiar~ facts or materials to rebut defendant's primafacie showing, thus demonstrating a 

I 

triable issuje of fact exists. (Shahid v. NYCHHC, 47 A.D.3d 800, 801; Alvarez v. Prospect Hosp., 
i 

68 N.Y.2dl320, 324). "A physician's affidavit in opposition to a motion for summary judgment 
I 
I 

must attest! to the defendant's departure from accepted practice, which departure was a competent 
I 

! 

producing ~ause of the injury." (Shahid v. NYCHHC, 47 A.D.3d 800, 801) When a party fails to 
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rebut asse1 ons made in a summary judgment motion, those assertions are deemed admitted by 
i 

the party. (kueh_ne & Nagel, Inc. V. F. W. Baiden, 36 NY2d 539.) 

I 

Su1cessful claims for lack of informed consent require the plaintiff to prove "the 
I 

defendant tailed to disclose to her the material risks, benefits, and alternatives to the surgery 

which a ref sonable medical practitioner under similar circumstances would have disclosed, in a 

I 

manner pef11itting [the plaintiff] to make a knowledgeable evaluation, and that a reasonably 
I 

prudent pefson in the plaintiffs position would not have undergone the surgery if he or she had 

I 

been fully fnformed." (Romanov. Colen, 305 A.D.2d 575; Public Health Law§ 2805-d [1], [3]; 

I 

Davis v. Nfssau Ophthalmic Servs., 232 A.D. 2d 358). 

i 

It i, noted that plaintiff raised the issue of timeliness of defendant's motion. However, the 

note of iss~e was filed on October 24, 2014 and defendant's motion for summary judgment was 

! 

filed on Fepruary 21, 2014. Thus, the motion was made within the 120-day period and is 

therefore tilmely according to CPLR 1212(a), and this part's (IA6) rules. 

I 

Th1 defendant sufficiently showed prima facie entitlement to summary judgment through 

I 

the affirm*ion of Dr. Price. The burden then shifted to the plaintiffs to identify triable issues of 

I 

fact. Plaintiffs' medical experts failed to address the assertions made by Dr. Price regarding the 
! 

plaintiff gifing her inf01mcd consent. Because Dr. W ciss did not refute these assertions, they are 

deemed adjnittcd. Therefore plaintiffs claims of a lack of informed consent arc hereby 

I 

dismissed. I 

I 

Dr. I W ciss addressed the assertions made by Dr. Prince regarding the claims against Dr. 

I 

Afflack without refuting them. Because Dr. Weiss did not raise any triable issue of fact regarding 
I 

Dr. Afflac1, all claims against her are hereby dismissed. 

-9-

[* 10]



FILED Aug 06 2~14 Bronx County Clerk 

Pla~ntiff s medical expert sufficiently raised issues of fact as to whether defendants 

I 

deviated fr?m accepted medical practice based on: (1) whether radiology studies should have 

I 

been perfo~med due to plaintiffs HGB levels, (2) whether plaintiff was placed on antibiotics 

early enouth, (3) whether defendants should have taken more steps to diagnose plaintiffs 
I 

bleeding, ( ~) whether plaintiff should have received complete drainage before her discharge, and 
! 

i 

( 5) whethet plaintiff received the proper treatment for her condition and ( 6) whether any of these 

issues pro~imately caused plaintiffs injuries. 

! 

Th~ defendants argued that Dr. Riess was not involved in plaintiffs discharge 
I 
I 

prescriptiors and that his care for the plaintiff was limited to November 18, 2009. However, 

i 

plaintiff ptjinted to Exhibit C in her motion in opposition, which showed a log by the V.V. 
! 
i 

Pharmacy, !which showed 5 prescriptions for plaintiff, written by Dr. Riess, with a fill-date of 

I 

Novemberl27, 2009. Therefore, claims against Dr. Riess are precluded from summary judgment, 

and issues ~f fact still remain as to: ( l) whether Dr. Riess filled out discharge prescriptions for 

plaintiff, Ct) whether his involvement with the plaintiffs care extended past November 18, 2009, 

I 

and (3) whlether Dr. Riess departed from the good and accepted standards of medical practice by 
! 

I 

failing to sppervise the medical and obstetrical care of the plaintiff at discharge without 

I 

diagnosin~ and treating the cause of persistent tachycardia due to anemia and abnormally low 
! 

HGB coun~s after four units of blood had been administered. 

! 

Refarding the claims against Dr. Simons, issues of fact still remain as to: (1) whether she 

I 

should ha~e personally reviewed plaintiffs bedside sonogram herself, (2) whether she should 

i 

have order~d a CT scan for the plaintiff. 
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Regfrding the claims against The Bronx-Lebanon Hospital Center, issues of fact still 

I 

remain as tt whether the hospital and its agents deviated from the good and accepted standard of 

I 

medical ca1e in its treatment and care of the plaintiff. 

Bas~d upon the foregoing, it is determined that plaintiff failed to adequately refute 

defendant' j prima facie entitlement to summary judgment for claims of lack of informed consent 
I 

and claims !against Phabillia Afflack. Plaintiffs have demonstrated triable issues of fact, sufficient 
I 

to withstan~ summary judgment for the remainder of claims, and thus the defendant's motion is 

i 

hereby den)ed on all other claims. 

! 

Thif constitutes the decision and order of the court. 

I 

! 

Dated: Jul~ 31, 2014 

STANLEY GREEN, J.S.C. 

-11-

[* 12]


