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SUPREME GOURT Or!HE. STATE OF NEW YORK 
COUNTY Of WESTCHES'TSR 

PRESENT~ HON. Wll.LIAM·J, GIACOMOt J.S.C, 

R~SA TABACOFF and f\AARK HESS, 
Plaintiff, 

ROBERT BURBANK, RO$$ BURBANK, TODD BURBANK 
and .. 80R8ANKK·1ANAG81\>1ENT COMPANY, 

Defendants. 

PAPERS.·NtJMBEREO 

Notte~ of Motk>n/Affirmatkm/Exhlbits __ ,"' 1,.3 
Af1irmatlon In Opposition/Exhibits '"" ................ ---~--------._,..&:§ 
Reply Afffrrn$tion/Exhibit """. """"'"'""'"'"""""---~---""""~·---------------------···········--,··--·I:l} 

On January 2$, 2010 at about 8: 15 a.m. p~aintlff Risa Tabacoffshppect and fe!! in 

a patkfrig lot owned, operated; tnalntafned am::i controlled by defendants, Plaintiff Mark 

Hess brings a derivaHve action, The office building the $ot sentes !s owned by defendant 

Robert Burbank and ls managed and maintained by his son$ Ross and Todd Burbank. 

Ross and Todd a~so own Burbank Motors Corp. commonlyknnwn as Burqulp ~oca~ed at 
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&pg}\dams Street, Mount Kisco., New York, 8urqulp sells andrepajrs·tmck equipment 

irfoluq!ng snow rernovaf equiprnent, such a$ plows and sandin~l and salting attachments, 

On the day of the accident plalnhff arrlverl at the parking lot adjacent to her office 

located at 83 Adams Street VVhen she ;arrived she noticed about 1,"2 inc.he& of snow ki 

the parking lot She ca!~ed defendant Ross Burbank and asked that the parking !ot be 

~Hti~d, At9:00 a,m,, \lvhenthe lot remained unplowed, plaintiff called Ross again asking 

for the area to he plowed, •since R.oss~s plowing contractor was not avai!abte at the time, 

he directed a Burquip employee to put a snow plow on a pickup truck, Ross then drove to 

the parktng lot and plovved if hirnse!t He did nut put down any salt or sand·and did not e::<tt 

hls vehide after plowing the par!dng ~ot 

At about 9: 14am plaintiff observed out her window that a ccFvvorker fvlaureen 

Gds$om was trying to gettip an incline into the parking !otvvhlqh was stuck and $lidlng ln 

the parking lot She caned Ross a9ain and told him.that the person who plowed did not 

sand or 1Salt. Ptaintiff, who wa$. expecting a c!lent soon, was concerned that they too would 

getstuck getting intothe parking lot 

After·recelvin9.plaintfffs cal!, Ross .asked.a· customer to go to the lot and apply salt 

and sand. The customer left fo sand and salt the property about 15 rninutes later, 

In the meantime, plalnfiffbecoming more concerned about herd~ent's arrival so she 

waU\ed out towards Grlssom's car'Nith a cannister of salt and slipped and fen·in the parking 

lot 

Plaintiff comnienced this personal injury acnon ·on May ,25, 2011 and ls$ue VJ~1s 

Joined .on June 21, 2011. 
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Defendants now rhove for· summary judgment dismissing the cornp!ah1t on the 

grqt~tRHnatt>ecause there was a storm in pragress it had a reasonable time after the storm 

stopped to ameliorate the· hazards created by the storm. 

In opposition, p!ainttff argues that whether or not there was a $torm ln progress
1 

defendants undertook snow removal and performed it negtlgently by fai!Jng to sand and 

salt after p!ow~ng, Plaintiff notes that conditions present that day made it very Hke!y that 

condensation or liquid rema~ns· from the plowing would· freete, Plaintiff notes that Ross 

p!o\~ed the parking fot "very quick!i' and did not· get out of the car to see the result of nhs 

plowing. Further, p!afnt!ff notes that when defendants plow the parking lot at Burqutp they 

sand and salt .as weU. Plaintiff also notes that defendants' regular plovvlng contractor for 

the sttbject parktng ~ot uses sand snd salt 

Olseus$km 

A party seekkig summary judgment beat$ the initfad ·burden of affirtnative!y 

den1onstratfrrg its entitlement to summaryjudgmetit as a matter of law. (See .Wfnegrad v 

J\NJW York Univ, Med, Ctr .• 64 NY2d 851, 853 {1985]; Alvarez v Pro$pect Hos;pita1\ 68 

N,Y-2d 320 [i986J} ''Once this shc.wv*ng has been made,., the burden sMfts to the party 

opposing the motion for summary judgmenHo produce evldent!ary proof in adtnissible form 

su#1cient to establish the exiMence of material issue$ of fact which mquke a friai of the 

actkm" (see Zuckerman V; City of New York, 49 NY2d 557 [t98:QJ), 

Here, defendants have not established entltfementto summaryjuctgmentdlsmlss1ng 

th~ complaint since there is a question off act regsrding >vvhether they created the condition 

which caused ptainmT's faU (Se$ Mc.Bryant v, ·pfza h'okJing Carp,, t·10 A.D,3d 1034 [2r.c 

Oept20i31), 
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The Second Department in held Kantor v Leisure Glen Homeowners Assn, Inc,, 

"Under th:e'$tprrn in progress rule,' a landowner 'generaJ!y canngt be. he!ti 
!tab!efnr injuries· sustainoo a.s a result of slippery conditions th~toocurdurlng 
an ong&Wig stotm, or for a reasonable time thereafter' ;, (WeHer v Pauf, 9'1 
A03d 945, 947 [2012], quot#~g h1azz'eUt:t itC:ity qfNew York, 72 ADSd 755, 
756[2010]; soo,Marchesev$k$ndwd,.51 AOSdt342[2.008]), However, once 
~. landowner ~Meets to engage in snow removal aPtivitles .. it ~s required to act 
wlth rea$onah!e· care so as to avo~d creafa1g .a hazardous oondtt!on or 
exacerbating a naturf:I! hazard created by the storm (see Ctmudhry v East 
Buffet~ Rest,,, 24AD$d 493, 494 f2DD5}; Ftiedrnen v Stauber, 1BADSd606, 
60B,,fi07 {2-005]; Grau v TaxtetParkAssoc,, 283.AD2d 551, 551-552, [2001]), 

Based on the foregotng, defendant's motion for summary judgment is DENIED, 

The parties are directed to appear in the Settlement Conference Part on June 2, 
2014 at 9:30 a,rri. room 1600for fwiher pro<;eet!irigs, 
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