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RECE| VED

OF NEW YORK

 RISA TABACOFF and MARK HESS,
Plaintiff,
Index No. 50850/2014

-againaf-

DECISION & ORDER

NK, TODD BURBANK

 The following papers numbersd 1 ko 8 wers read on defendants’ motion for summary

 judpment dismissing the complaint:

PAPERS NUMBERED

1.3
A8
-8

Factual and Procedural Background

On January 38, 2010 st gbout 8:15 a.m. plaintiff Risa Tabacof slipped and fell in

Hess brings a derivative action. The office building the lot serves is owned by defendant
Robert Burbank and s managed and maintained by his sons Ross and Todd Burbank.

Ross and Todd alse own Burbank Motors Corp. commonly known as Burquip losated at




 sand orsalt Plaintiff, who was expecting a client soon, was concerned that they tos would

snow ramoval equipment, such as plows and sanding and salting attachments,

On the day of the sceident plaintiff arived at the parking lot adiscent to her office

located at 83 Adams Straet. When she arrived she noticed about 1-2 inches of snow in

 the parking lot. She called defendant Ross Burbank and asked that the parking lof b

@i‘w&a AL 9:00 a.m., when the lot remained unplowsd, plaintiff called Ross again asking

for the area to be plowed. Since Ross's plowing 'so;%traét@rwg?; not avallable at the tims,

sctad & Burquip em;:i}ifgyeﬂ‘ 10 put a snow plow on a §3ié$§§a§zi truck. Ross then drovs to

the parking lot and plowed it himssif. He did nat put down any salt or sand and did not exit

s vehisle after plowing the parking bot.

At about 8:14am '§-§§§§§i§¥f" observed out her window that a co-worker Maursen

 Grissom was trying to get up an incling into the parking lot which was stuck and sliding in

 the parking lot. She called Ross again and told him that the person who plowed did not

 get stuck getting into the parking lot.

After recsiving plaintiffs call, Ross asked a customer 10 go to the ot and a;}:;:ﬁigs salt

and sand. The custamer left to sand and salt the property about 15 minutes later,

In the meantime, plaintiff becoming more cancerned about her client's arrival so she

 walked o1 towards Srissom's car with a cannister of salt and stipped and fell in the parking

ot

Plaintiff comimenced this personal injury action on May 25, 2011 and issue was

joined an June 21, 2011,




 Defendants now move for summary judgment z,ijismisé;fsﬁg: the complaint on the

that because there was a storm in progress it had a s’@'a%smg&e time after the storm

. stoppsd to améfﬁezé?a}}:g the hazards created by the storm.
 In opposition, plainti :farguzé:&; that whether or not thers was a storm in progress,
 defendants undertook snow removal and performed it negligently by failing to sand and
o sa%iﬂfﬁﬁr Qi&wmg ?‘i&ééiiﬁﬁmi&&: that conditions present that éay ma«:ie it \!ﬁf}’ fkely that
- mrz«:éwsaﬁm ot liquid remains from the plowing would freeze. Plaintiff notes that Ross
. g}mm the parking lot “very quickly” and did not get out of the car to se the result of his
 plowing. Further, plaintiff notes that when .éiﬁffaﬁnéanis& plow the parking Iot st Burquip they

sand and salt as well. Plaintiff also notes that defendants’ regular plowing contractor for

the subject parking lot uses sand and salt

Discussion

A party sesking summary judgment bears the initial burden of affirmatively

 demonstrating its entilement to summary judgment as a matter of law. (See Winegrad v

"';Xf{éw*‘:‘-br&' Univ. Med. Ctr., 64 NY2d 851, 853 [1085] Alvarez v Prospect Haspital, 68
NLY.2d 320 [1988]). "Once this showing has been made ., the burden shifts 1o the party
0§}§3GS¥R§ the motian for summary judgment to produce svidentiary proof in admissible form
' w??mssmt o entablish the existence of material issuss of fact which m@im a tris of the
action” (see Zuckerman v. City of New York, 49 NY2d 557 [1980]).

Here, defendants have not established emiﬁ&smaﬁé o summary judgment dismissing
the complaint since 'ih@:ré isaq westion of fact regarding whether they created the condition
which caused plaintiff's fall (see McBryant v. Pisa Holding Corp., 110 AD.3d 1034 [2°
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_ The Second Department in held Kantor v Leisurs Glen Homeowners Assn, nc.,

D3¢ 1177, 844 NY.S 2d 840 [2° Dapt 2012)).
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Rased on the foregoing, defendant’'s motion for summary judagment is RENIED,
The parties are directed o appear in the Settlement Conference Part an June 2,
2014 3t .30 s.m. room 1800 for further procesdings,

 Dated: White Plains, New York
April 4, 2014
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