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To commence the statutory
time for appeals as of right
{CPLR 5513]a]), vou are
advised to serve a copy
of this order, with notice

~ of entry, upon all parties,

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER
PRESENT: HON. WILLIAM J. GIACOMO, J.8.C,

X

ISABEL LOPES and JOSE LOPEZ,
Plaintiff,
index No. 583812011
~ggainst ,
_ _ DECISION & ORDER
PORT CHESTER-RYE UNION FREE SCHODL DISTRICT,
VILLAGE OF PORYT CHESTER and TOWN OF RYE, and
QUR LADY OF THE ROSARY ROMAN CATHOLIC
CHURCH afla OUR LADY OF THE ROSARY PARIGH,
Defendants.
The following papers numbered 1 1o 12 wers read on defendant Village of Part Chester's
mction for summary udgment dismissing the complaint and defendant Port ChesterRye
Union Free School District' s notion for summary judgment dismissing the complaintin this
slin and fall casa

PAPERS NUMBERED

3

S fod
584
LI I

The Village's Notice of Mation/Affirmation/Exhibits
Plantifls’ Allrmation in Opposition/Exhibits
Reply Affirmation

The Digtrict's Notics of Motion/afirmation/Exhibits g
Plaintiif's Atlirmation w1 Qpposition 10
The Churcl's Affirmgtion in Opposition 3
Repiy Affirmation

Factual and Procedural Background
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Qn May 20, 8011, plaintifl sabel Lopss fripped and fell on a defestive curb abutting

2 schood looatad at 18 Cenbal Avenus in Pord Chester. The curd i quastion was st the

main drivawsy entrances 1o the schonl.

On Qctobee 4, 2011, plaintilf commenced this personal iInjury aclion agamnst
dafendant Fort Chester Union Free School District (Mthe School Distrioty who opsrated the
schoot at the focation where she fell. The building in which the school was cpesralad &
swhed by defendant Ouwr Lady of the Rosary Roman Catholic Church {the Chureh™y. The
Schoo! District leased the bullding from the Church. The action against the Town of Ry
was previously dismissed. Defendant Village of Port Chester (the Village™) pwng the
sidewalk in guestion,

Tha Village now moves for surmmary judoment dismissing the complaint on the
grourgd that # had no prior wrilten notice of the defective curb which caused plaintiffs falt
aor disd i oreate the condition whish caused her fall

in opposition, the plsintiffs argue the Village had issusd 3 stteet & sidewall opaning
permi 1o have work dong on the promises where plaintiff fell. Further, at least bvo years
oeior 1o the sccident, work wag done by the Vilage at the location of plaintifs fall
Tharsfore, according to plaintiff the Village had actuainotice of *?ze oongdition which caused
her fall and the Village was affi:‘g%}-at%viy negligerd in repairing the sidowsals In quastion.

In reply, the Villsge argues that § did not do repaily work in the arsa where plaintift
fall.

The Schoo! District alge m@v&& for summary judgmant i}éﬁmwsmg the complaint on
tha ground that pursuant 1o s lease with the Church # was the Church's responsibility i

maintain the sidawalk grea.




it opposition, plaintifls argus that the District leased the entire arsa from the Church

note that the

and the sidewalk area in question was maifz’{a%néd by the Districl. Plaintifs
sthaud distric! petformsd snow removal from the sidewalk and diiveway srea whens she
felll Further, plaintifls arqus that the defective sidewalk condition had axisted for ot least
&0 months prioy o plaintiff's Bl Thavelore, they claim the Distritt had constructive notice
of the defective cuth.

The Chureh opposes the motion arguing that the curl upon which plaintiff fell was
cwned by the Village. Further, the entire premizes was lnasead to the School District. Thus,

the sidewalk, driveway, and parking lot were ussd exclusively by employses of the School

Distrint and Schood Distia! students, The Chureh argues thal the School Districts use of
the driveway and sidewsik craated a spesial use and, thersfore, summary judament
dizmissing the complaint against the School District should be denied.

nreply, the Schoot Distic! arguies that the lease specfically states that the Church
is responsibie for the maintenance and repaic of the exterior of the bulding. Further to the
sxtent the Chureh s claiming @ spedial use of the driveway area, the School Distric! claims
ihat the defective curb wheve plaintift fedl is not in the driveway arag,
Discussion
The Village’s Motion for Summary Judgment

A party moving for sumunary judgment must assemble affinative proot 1o establish
s entittement to udgmeant 85 a matyy of law. {(Zuckerman v Cily of B Y 48 NY3d 557
{18801, W order to mest its burden of entitlement to stmmary fudgment as a matter of aw,

the Village must establish that # did not receive prior written notios of an alleged defect in



the sitewslk. (Sse Kravalz v. County of Suffolk, 40 ADS3d 1042 [27° Dept 20U7Y Farreie

v County of Qrange, 34 AD3d 784 [27° Dept 20081,

The Cade of the Village of Port Chester § 16 Lisbility in Certain Casses, provides:

in addition to the renuiremants for notice of claim sat pul and provided for in
Aticle & General Municipal Law, no oivil action shall be brought or
maitanied sgainst the Vilags of Port Chester, its officers or simplovess for
damages or injuries 1o person or propery sustaingd i consegusnee of any
real or personal property of the Village of Port Chestsr, including, but without
% midt;m‘ buildings, steps, ramps, stairs, marinas, walkways, stssrm sawws
&a*\; sewers, dain lines, eazemeants, walls, parking iots, rewentiona

mw;i ies, parks pi:}ygmmwg*“er any other property, both real am&;mmai
being defsctive, out of repair, unsafe, dangerous or obsiructed, unless
written notice of the sxstence of such condition with designation of the
particular loation, had theretofore actually been given to the villags clay,
ard thers has besn a fallure on the part of the village v cause sugh

congdition to be corrected, or the place otherwise made reasonably safe
W§i§’§§f§'§ 2 reasonable me after the receipt of such notice,

N ke

Here, the Village through the affidevit of Janusz Richards, the Village Clerk,
gsstablished that i did not have pricr written nolice of the allegedly defective aurb fhat
caused plaintiff's fall. Moreaver, whether the Viltage had actugl or constructive notice of the
defactive curb does not satisly the prior writlen notice requirement {see Wilkie v. Tawn of
Hurtington, 38 AD.3d 888, 818 N.Y . &.3d 148 2 Dept 2008]; [Where a municipality has
snacted 2 prior written notice statute, # cannot be liable for initries caused by an
improperly maintained roadway unless either R has received prioe written notice of the
defentor an exesption o the priorwritten notice requirement appliss, actual or constructive
notice of 3 defert does not salisy this requirement 1) Finally, thers s no svidence that the

Yillage crestad the unsale awrb condition which caused plaintiif's falt




Bassd upan the foregoing, the Villags met s burden of sstablishing sntikement to
surunary judgrment by demonsteating that i did not have prior wiitten notice of the defact
allegad by plaintift. (See Paters v City of White Plams, 58 AD3d 824 [2™ Dept 20081 &
rruticipaity that hasenacted a ‘mie;’ written notice lawis excused froom Hakdlity absent proot
of prior writlen notice or an exception therete” (Regan v Town of N Hempsinad, 88 A D .24
BB3, 887 N.Y 8.2d 358 [3M Dept 2008}

Acnordingly, the Millage of Port Chester's motion for summary iedgment disrmssing

R

the complaint is GRANTED.

The District's Motion for Summary Judgment Dismissing the Complaint

The Digtict contends that there i no dispute that the curk in queston was cwned
by the Village. Further, pursuant to the fenms of the ivase, the Chureh reservad the right
to maintsin the sxterior of the lvased building. Thershure, the District owes no duty to
plaintil. In cpposition, the Church srguss that the District's use of the driveway and the
ama around He driveway was 3 special use and thersfore, the Disteind is not entitled o
summary judgment Further, according fo the Church one of the Districts smployses
ahoveled stow in the area where plaintiff fell, therefore, thare I8 a question of fact
regarding whether the District maintained the area in question. Plaintiffs opposs the motion
anthe ground that the District performed maintenanoe on the sidewalk ares and that it hag
actual or constructive notice of the defective curb.

The "Principle of special use” imposes an obligation on an aiatstimg srdownsr,
whan he puts part of a public way to spenial use for his own benefit and the pat used is

subject to his control, to maintain the part so used in 3 reascnably safe condition to avoid




iy o others. {(Ses Brefand v Bavridge &ir Righs, Ine, 85 AD3d 888, 8R4 NY.8.2d
143 27 Dopt 2008}

Hera, there is no dispute that the accident ocourred on a public curh ares, an arsa
oot owned | controdled or maintained by the District Moreover, as the Secand Depariment
noted in Nisderf v, East Isip School Dist, (378 8D .2d 758, 715 NY.8.3d 438 {3 Dapt
20000, e use of public parking spaces on a public road in front of an slementany schogal
i not & special banetil ghving rise 10 2 spacial use. Thus, the use of the sidewalk area
where plaintiff foll was not a special bensfit ghving rise o a special use. (Sve afse Fursy v
Sayvills Unfon Fres School Dist, 36 AD.3d 588, 828 NY.8.2d 168 1™ Dept 30071,
Mureover, the fact that & District smiployes may have shovalad the srea whers plaintif fa
does nol mean that the District had the responsibibity o repair a defactive curh.

Accordingty, the Distriel's motion for summary judgement dismissing the complaint
s GRANTED,

The remaining parties are directed to appear in the Settlement Conference
Fart on Qotober 22, 2014 room 1600 at 815 a.m, for further procsedings.

Diated Winite Plains, New York
Oclober 8, 2014
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