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{CPLR 551 S[a])~ you are 
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of th~s order$ with notice 
of entry~ upon an parties. 

SUPREME COURT OF THE STA TE OF NEW YORK 
COUNTY OF WESTCHESTER 

PRESENT: HON. WILLI.AM J. GlACOMOt J.$.C, 
.Y.Y.YY.Y.YY'"'"YYYYY ________ WYYYYYY _____________ y ___________ w _______ y ______________ x 
ISABEL LOPEZ and JOSE LOPEZ, 

Plaintiff, 

-against-

PORT CHESTER--RYE UMON FREE SCHOOL DISTRJCT, 
VILLAGE OF PORT CHESTER and TOVlN OF HYE, and 
OlJR LADY OF THE ROSARY ROMAN CATHOUC 
CHURCH a/k/a OUR LADY OF THE ROSARY PARISH, 

Defendants:. 

~ndex No. 56391/201 '1 

OEClSiON & ORDER 

The foHowing papers numbered 1to12 were read on defondant VWage of Port Chester's 
motion for st.1mmary judgrnent dismissing the cornplakit and defendant Port Ghester;_Rye 
Union Fr,se Schoo! Dlstricfs rnotlon for summary Judgment dismissing the con-1plaint in this 
slip and fall case. 

The VH!age's Notice of Motion/Affirmation/Exhibits 1-3 
P!aintlffa' Affirmation in Opposition/Exhibits ·-----------------------1::§, 
Redv Affirmation 6 

l=..... .. ..... - ..................................................... ,. .... ,. ........................ ,.,. .................. " .... " .. ""'""""'"'""•'"'""'"••'-'-•'-·······-----········'-·····----------··············-··························································· 

The Dlstrid's Notice of Motion/AftinnaUon/Exhlbits 7 .. 9 
-------------------------~ 

Plaintiffs Affirmation tn Opposition -----------------------~·10. 
The Church's Affirmation in Opposition --------------------~·i '"""1 
Rep~y Affirmation----------------------· ---·----~-~---J2 

Factual and Procedural Background 
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On May 20, 2011, plaintiff Isabel Lopez tripped and fell on a defective curb abutting 

main drlve\•Vay entrance to the school. 

On October 4, 2011, plaintiff cornmenced this persona! injury action against 

defendant Port Chester Unkm Free School District rthe School District"} who r)perated the 

school at the location where she feH, The building in which the school was ooerated is 
~· ~ 

owned by defendant Our Lady of the Rosary Roman Catholk:.Church ("the Church"). The 

School D§strict !eased the building frorn the Church .. The action against the Tmvn of Hye 

was previousiy dismissed. Defendant Village of Pott Chester (''the Village") o%vns the 

sidewalk in quesHon. 

The \l!Hage nov.1 moves for sumrnary judgment dismissing the complaint on the 

ground that it had no prior written notice of the defective curb 'iNhich caused plaintiff's faH 

nor dkl it create the condition which caused her f a!L 

!n opposlUon,theph"3intiffs argue the Village had issued a street& sidew·alk opening 

perrnit to have work done on the premises where p!aintJff fell. Further, at least t<Vo year$ 

prior to the accident, vvor\,:; w-as done by the vrnage at the ~ocation of p~ainbff's faJL 

Therefort\ according to plaintiff the\lil!age had actual notice of the condition which caused 

her fall and the vmaqe was affkrnatlvly negligent ln repairing the sidewa!~; in qt_mstion. 

In repty, the vmage argues that rt. did not do repatr vvork in the area where plaintiff 

fe!L 

The Schoo~ District also moves for surnmary judgment dismtssing the complaint on 

the ground that pursuant to Rs lease ~vith the Church it was the Church's responsibmty to 

rnalntaln the slde\<Valk area. 

') 
/.: .. 
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ln opposition< plaintiffs argue that the District ~eased the entire area fmrn the Church 

and the stdewa!k area in question was maintained by the District Plaintiffs notB that the 

school district performed snow removal from the si<lewalk and driveway area where she 

fell_ Further, plaintiffs argue that the defective sidewalk condition had existed for at least 

20 months prior to plaintiff's faH. Therefore, they dalm the Disttict had constructive notice 

of the defective curb. 

The Church opposes: the motion arguing that the curb upon which plaintiff fe!! was 

mvned by the Village. Furtb~r, the entire premises was !eased to the Schoo! District. Thus, 

the sldm·valk, driveway, ~md parking lot were used exclusively by emptoyees of the School 

District and Schoo! District students, The Church argues that the Schoor District's use ~)f 

the dri">levvay and sidev~·'.a!k created a special use and, therefore, summary judgrnent 

ctisrnisstng the complaint against the School District should be denied. 

k:i reply, the School Distdd argues that the !et~se specifically states that the Church 

ls· responslbie for the maintenance and repair of the exterior of the building. Further, to the 

extent the Church is claiming a special use of the drlv~~\•Vf.r~.- area, the Schoo! District claims 

that the defective curb where plaintiff feH ls not in the driveway area, 

Discusskm 

TheVHlage's Motion for S.mnmary Judgment 

A party moving for summary· judgment must assernb!e elfirn1att\ie proof to establish 

its entitlement to Judgment as a matter of !aw. (ZucJrnimmn v, City of'N>Y, 49 NY2d 557 

I19801). ~n order to meet its burden of entitlement to summary judgment as a matter of !a~v, 

the \ll!lage must establish that it did not receive prior written notice of an alleged defect in 
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the side"va!k, (See Kravstz v. County of Suffolk, 40 AD3d '104:2 [2r.0 Dept 20071; Ferreira 

The Cude of the ViHageof Port Chester§ '16 Uabillty in Certain Gases, provides: 

In addition to the requirements for notice of dairn set out and provided tor in 
Article 4 Geni.~ral Municipal Law, no dvll action shall be brought or 
rnatntatned against the Villa.gt~ of Port Chester, its officers or employees for 
darnages or ln_jur!es to person or property sustained in consequence of any 
real or personal propertyofthe Village of Port Chester, including, but without 
limitation, buHdings, steps, rarnps, stairs, marinas, walkways, storm sewers, 
sanitary sewers, drain lines, easernents, walls, parking lots, recreational 
fac!Hties, parks playgrounds *'""*or any other property, both n~al or personal, 
being defective, out of repair, unsafe, dangerous or obstructed, unk~ss 
vlr!tten notice of the existence of such condition ~vilh designation of the 
particular k:ic$tion, had theretofore actually been given to the village clerk, 
and there has been a failure on the part of the village to cause such 
conditlon to be corrected, or the pfa1ce othervvise made reasonaNy safe 
\Nithln a reasonab@e tlme after the receipt of such notice, 

Here, the VH!age through the affidavit of Janusz Richards, the \/!Hage Ck-)rk, 

established that it cHd not nave prior written notice of the a!teged!y defec;bve curb that 

caused plaintiff's fall. Moreover, whether the Village had actual or constructive notice uf the 

dB:fective curb doe"S not satisfy the prior written notice req~1kement (seo Vl!,iltde v. Town of 

HunHngton, 29 A,D,3<l 898, 816 N,Y,S'2d 148 f2nG Dept2006]; [W'here a municipality has 

enacted a prfor \.'Vritten notice statute, it cannot be liable for injuries caused by an 

improperly maintained road\'vay unless either it has received prior written notice of the 

defect or ~m e:xc-eption to the prior\Nritten notice requirement appHes; actual or constructive 

noNce of a defect does not satisfy this requirement]) flna!ly, there is no evidence that the 

\/Wage created Ult~ lmsafe curb condition \Nhich caused plaintiffs fa!L 
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Based upon the foregoing, the \!Wage rnet its burden of establishh1g entit!ernentto 

summary judgment by dermonstrat!ng that it did not hav-e prior written notice of the defects 

alleged by platntlff. (Seo F-1eters v. City of Vlhite Plains, 58 AD3d 824 [2m.~ Dept 2009]}- ".A 

munidpaMy that has enacted a prior vvritten notice laV\« is exc.used from liabHity absent prciof 

of prior written notice or an exception thereto" {Regan v To'vvn oft'•[ Nernp$tfJ<..1f./, 66 A.D,3d 

863, 887 N.Y.S2d 259 [2M Dept 20{}9]), 

Acc<H'dlng~y, the VH!age of Port Chester's mo#on for summary judgment dismissing 

the complaint is GRANTED. 

The Dfatricfs Motion for Summary Judgment Dlsnlisslng the Complaint 

The District contends that there is no dispute that the curb in question t>vas owned 

by the Village. Further, pursuant to the terrns of the ~ease, the Church reserved the right 

to maintain the exterior of the !eased building. Therefore, the Dfstrlct O\~·es no duty to 

plaintiff, In opposition, the Church argues that the Dlstrlct's use of the driveway and the 

atGa around the dtivev .. ay vms a special use and therefore, the District is not entitled to 

summary jw...igrnent Further, according to the Church one cf the District's ernp~oyees 

shoveled snow in the area 1.Nhern plaintiff fell, therefore, there ls a question of fact 

regarding \Nhether the District maintained the area in question. Plaintiffs oppose the motion 

on the ground that the District perfonned maintenance on the sidewalk area and that it had 

actual or constructive notice of the defective curb. 

The "Principle of special use" imposes an obhgatlon on an abutting landowner, 

when he puts part of a public \Vay to speda! use for hia own benefit and the part wmd is 

subject to his control, to maintain the part so used in a reasonably safe condition to avo~d 

5 
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injury to others. {See Breland v. Beyridge Air Rights, lnc, 65 A,D.3d 559, 884 N.YS2d 

Here, there is no dispute that the acc~dent occurred on a public curb area, an area 

not owned , <.xmtrdled er rna!ntained by the District. tv1oreover, as the Second Departrnent 

noted in {\/ixdotf i1. East lslip School Dist., (276 .A.D.2d 759, 715 N,Y,S2d 4~~2 [2M Dept 

20001), the use of public parking spaces on a public road in front of an elementary school 

is not a special benefit giving rise to a special use, Thus, the use of the sidev.,.afk ama 

where p!aintfff fell w'as not a special benefit giving rise to a special ~Jse. (See also Furey v. 

SayvfNe zinion Free School Dist, 3B A.D.3d 588, 828 N.Y.S.2d 168 [2'~'i Dept 2007J). 

Moreover, the fact that a District employee rnay have shoveled the area w·here plaintiff feH 

does not mean that the rnstrlct had the responsibility to repair a defective curl\ 

Accordingly, the Dlstricfs motion forsurnmar:_y judgement dism§ssing the cornp!aint 

ls GRANTED, 

The remaining parties are directed to appear in the Settlement Confonmea 

Dated: V'./hite P!alns, New York 
October 6, 2014 
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