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NYSCEF DOC. NO. 134

To sommaence the statutory
time for appeals as of right
{CPLR 88131a]), you are
advised to serve a copy

of this order, with notice

of entry, upon all parties.

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER
PRESENT: HON. WILLIAM J. GIACOMOD, J.5.C.

i

t.,%:i\ﬁ iﬁ?x"{ SURE f"z‘ INGURANCE COMPARNY,
Piointit
indax No. 578832011
~aunst-
DECISION & QRDER
ALl N ONE ROQFING. LLC, JDEND  JADRON,
MCALPINE CONSTRUCTION COMPANY, INC, 10
LEONARD STREET, LLD and 10 BOULEVARD, LCC,
Defondants.

X

The following documsents numbsred 1 o M were sad on dedendants Musloine
Construction Company, LLC, 10 Leonsrd Streetand 10 Bowevard, LD s (IMECT) m
for swrmmary uagment declanng that plaintit gss*x:sv"zie MUC and Al in One Roofing CAIGY
with coverage and a defense in the underlving persanal injuty action and defendant

Jadron's motion dismissing the complaint against him and for an erder directing plaintifite
provide coverags and @ defense for 10 in the underiving action.

MOC s Notine of Mohoniaumation/Exhibits 12
Plaintiifs Affirmation in Opposition/Exhity t*sf?&@sm of Law 48
MO s Reply Allumation 7

J;ziirssz s Nuotios of Motion/&ffirmation/Exhibits 810
aintiffs Affrmation in Qppostion/ExhibitsMeme of Law 11-12
Fla *\s?’ Reply Affimation 14
Factual and Mrocedural Background:
Dafendant Jdeno Jadrom commenesd a personal injury action i Supreme Cowt,

Sulfolk County, sysainst 10 Leonard Steel, LLE, 10 Roulevgrd, LLG, MCQE, and AlQ.

RECEI VED NYSCEF: 10/ 08/ 2014




Jdadron fs sea&xmg damagss for sgvere persansgl mg’ts-r%eé sustaned on Qalober 21, 2010
whien he folf fmm% an elevated height &l & construction site localsd at 10 East Main Strest
a/kia 10 Leonard Dhrest, Beacon, NY. I his complaint, Jadron asserts claims under the
Labor Law. At the time of the accident Jadran was an snployes of Vasy! Bereshansky.
Barsehansky was g roofing contractor hired by AID.

ii}\%femcian"is 10 Leonard Street, LLE and 10 Boulevard, LLEC are the owners of the
premises asmﬁ@f construntion. Defendant MCO was the general contisctor for the
consbuction project. MOG hired AID as Hs roofing subcontiacior. AlD has only one
employea, Qperations Manager Edmond Wanwick and, tharefore, further subcontracied
out the job fo Vagy! Berezhansky fo da the roofing work,

iy Angusi 13, 2014, plaintil issuad a Commercial Liabilty Insurance Folloy e Al

The g}-@%i#y eon%éins tha following “BODILY INJURY TO INDEPENDENT
CONTHACTORS EXCLUSION® which provides In relevant part:

it is agresd that s insurance doas not apply 1o "badily njuny” to

{1} Any m.émﬁnﬁaﬁ%. cordractor or the “emploves” of any independant contragior

while such independsat confractor or thelr “employes” is warking an behalf of the

el Qr Y

The policy slso containg an INDEPENDENT CONTRACTORE EXCLUSION which
provides in radgvant part

in cansideration of the pramium charged the following changes am made o this
polioy:

ftis agmﬁa{i that this insurance does not apply 1o "bodily infury” or "property damags”
artsing md of

1. The aots or omission of independent contractors while working on behalf of any




& The nagligent:

. Baing or contrasting:
- investigation;
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. ttention,
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of any indspendent contractor for whom any nswed B or sver was legally
responaible and whose acls or omissions would be sxcluded by 1. sbove.

This exclusion dogs not apply it the werk was parformed on your behalf by a
subsoniractorn, pursugnt 1o a writlen contract, and that subcontracton

1. Had a valid and enforcsable cadificate of mswance on fle with you al the time
the work was completed for soowrence coverage af kast as hoard as this poliey,
and you can praduce that cerlificate for us when we ask for § and

2. That cerdificate of insurance was with an insurance company with an AM Best
sating of & or betler at the fime the coactifivate issuanoces; angd

3. Tha Bmits on the cortificate are squal o or greater than this palicy; and

4. You arg named as an additional insured on the subcoentractor's palicy for balh
ahgoing eperations and “products-completed operations hazard”™

Ciry Aprit 2, 2011, plaintiff issued a written distigimer to AlQ as well as o ali the
defendants in ihi‘f% action hased upon thess exclusions sinee # claimad thal Jadron was an
smployee of the independent contractorfsubooniractor Vasyl Berezhansky. Fusthey,
according ko plaintiff, AIG did not provide any svidence to allow an excaption to the policy's
axghsiong. Nwéﬁ‘:&ei&ss, olaintiff advised that & would afferd Al g courtesy defense
unless AID grovided § with g writien objaction. AID did not issue & wrilten ohjsction.
Plaintiff also notified AIG that § reserved s right o recover any defense costs ¥ i was
determined that there was no insurance coverage for A under the policy.

By amended decision and order dated Degember 23, 2043, ths Couwrt granted

plaiatiff a defaull judgment against ARD, but denied s application declaring that tilid nat



swganypsrty a i‘i_ef&m;& oF coverage based upon an exclusion in the polioy which exchudes
soversgs for ndependant confractors. The Court found that plaintf may have o provids
8 defanses and ci:s\faemgie # Jadron s determingd o be an employee of & subcontrasior
rather than an independent contractor. The Court sxpressly found that there was an issus
of fact regarding Jadron’s status ss elther an smployee of a suboontractor or an
ndapandent contractor.

MOG now moves for summary judgment declaring that plaintilf owes it and AID
coverage in the underlyving astion, MOU argues that the deposifion testimony in this sotion
andd the undadiying action establishes that Jadron was a suboontracior notan independent
contractorn. Therokure, plaintiff must provide coverage. MCC also argues that the poliny
iosuad by plaintiff s flusory and that any ambiguity must be resolved in favor of the
rurad, MOC further argues that plaingiff's disclaimer was untimely,

Plzintift apposes thes molion arguing that adron's amplover Vasyl Berezhanskyy
VRS was an independent contractor not a subcontractor. Further, plaintill srgues that
MOC never asserisd a counterclain challenging the propriety of the disclaimer. Plaintift
also argues that the fender letter never sought coverage for defendant 10 Bouwlevard, LG
themdorg, MOQ cannot sesk coverags for i now.

in reply, MOC argues that plaintiff commaenead this action sesking & delermination
that # does not owe a defenss or covarage Tor all defendants therefore, defendants did not
have 1o ralse coverage as 2 coundarclain in its answar. MOC also argued that a 21-day
delay nissuing a denial letter s untimely. Finally, MCC argues that summary judament in
#s favor must be granted bacause Jadron was an employes of a subooniractor nol an

ndepandsnt contractorn
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Onfendant Sdeno Jadron mowss for surnmary judgment dismissing the complant
against him and for an order directing plsintiff {o provide coverage 1o MCOT and AlQ. Jadron
argues that the polioy s ambiguous and that # must be construgd sgsingt the insurer
Further, he arguss that he was an employes of VB and that VB was a subcontrastor of
ANQ. Jadron relies on the deposition testimony of Edmond Warchick the sole employeea of
AL, Jadran notes that Warshick testified that he went fo the work site to monitor VB's
progress. Furthaer, Warhaiok instructed VB regarding how o install the roof in guestion. He
aisc ordersd the materials to be usad by VR,

‘iaﬁms{aiw reties on the deposition testimony of VB, Al his deposition, VB testified
that he answerad ARY's Craig's List ad for a roofing suboontragtor and was hired by
Warehiok, It was VR's understanding that he was a suboontractor and that hig work was
monitored by Warchick. According to VB, Warchick instructed him to rip off the old rocf,
natall ool msulation and install & rubber ool Warchick ﬁif‘ec?i&%ﬁ VE where {0 slant
ingtaliing the roof insulation and how to pardorm parts of the roofing work, VR testified that
i ho wanted ke changs how the roof was instalisd he would have to ask Warchick tirst and
gat Warchick's approval

A80ron a§§a ralies on the deposition testimony of Douglas Lorenz, MCT s foreman,
At hix deposition, Lorgnz testified that he was led to boliave that VB was an smpioyes of
AN

Jadion abbo rellas on 3 November 28, 2013, degision and order of the Suprameg
Court, Suftolk County (Marl, J.) who hald that AlQ had the authority o control the roofing

work of VB,
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irs apposition, plaintiff argues that the poliny s not ambiguous. Plaintiff argues fhat
i the Decamber 28, 3013 decision the Court did not determing that the policy was
ambigucus, but rather that coverages was dependent on whether Jadron was an smployes
of an invlependant contractor or a subcontractor. Plaintiff argues thet V8 was an
idependent pontractor and, thersfors, the policy excludes coverage for plaintiff. Plaintitt
argues that AIG had no control of VB's work. Plaintiff claims Warchick did not el V8 how
many peopls v hire and did not give him instructions regarding the method of his work
Fiaintif arguss thal whils the contract between AlQ and VB s entitied a Subcontract, use
ol the ward subcontract is not dispositive on the fssue.

Flaintd! alse argues that the decigion in the underlying action of the Supreme Court,
Suffoly County is not dispositive in this case, sines it was not 3 party to that action,
Discussinn

“The praponent of & summary dgmant motion must maka 8 primas face showing
of antitiemant to \tﬁgmmi as a matter of law, {endering sufficient evidence o demansiyats
fhe absenos of gany mateddatissuas of facl” (Ahvares v Progpeoot Moge., B8R NUY 24 320, 501
MBS &¥2, S08 NY. 8.3d 823 [1888]}. "Onee this showing has bean made, however, the
hurden shifts o the parly cpposing the motion for summaty judgmentd 1o produce
avidentizry proot in admissible form sufficient 1o esiablish the existence of malerial issusy
of fzot which require o trial of the action.” (/d. at 324, witing Zuckesman v, Gy of New Yok,
40 NY 3 887, 404 N E 3d 718, 427 NY . B.3d 585 11880
e Jadron an Employee of an Independemt Contractor or a Subcontractor?

fo the Dacember 22, 2013 Amendead Deasion and Order, this Courf expressly found

that thare was an lssue of fact regarding whether Jadron was an independsnt contrastor




2.

ur an emploves of asuboontractor. Thatfinding s law of the case and will not be reviews

in the contest of these muotions (see Fudge v, North Share Long Island Jawish Heallh

Services Miasinview Fudge v, North Rhors Long isfand Jewish Heallh Sendoes Plaimdew

and Manhasse! Hospialz, 177 A.0D.3d 783, 888 N.Y & 2d 480{2nd DeptB0idl

Neverthaless, oven I the issue was not faw of the case, the Court concludes that
based upon the condlicling deposition testimaony Jadron's employment status is 3 quastion
of fact (soe Lopes v. Befre, 58 AL 30 883, 873 N.Y.8 24 726 {27 Dept S0081.

Accordingly, 1o the axtent MCU and Jadron seek g determination that MCO and AlD
gre afforded coverage under the policy in gusstion based upon Jadron's slatus as 8n
sanployee of & subcontrasior, the motions sre RENIED
is the Policy Hlusory?

i s December 33, 2013 decision, the Court did not find that the polioy sued by
plaintiff was ;immsy The polioy is not dlusory (sse 726-730 Fort Washingion Ave. Dywnsrs
Cowp. v Uica Firstins. Qo 28 Mise.3d 503, 883 NY.8.2d 438 [NY Sup 20081,

Agcordingly {0 the axtent MCC and Jdadron argue that MG and AlD are entitied &
coverages becauss tha polioy i question i Husory, thosa applications are DENIED.
Was Plaintiff's Disclaimer Timely

There & no definite time it within which an insurer must Jisalaim covarage forits
gz o be deemed Umsly { sge Insuranos Law § 330, First P, Ing. Coo v Jefoo
Gontr Qorp., TRY.3E 84, TG, 788 MY S.3d 485, 801 N.E 2d 8381 The bswranoe Law

ayides only that an insurer must give notice of disclaimar “as soon as is ressonably
soesihin” %r\w*‘am& Law § 342021 1 An insurer's delay s masured from the pout at

which it "has sufficient Knowladge of faols entitling | to disdalm, or knows that it will



disslaim covarage” { First Fin, fng. O v Jedeo Condr Corp., 1 NY . 3d a1 88,768 MNY.8.2d
A5, 801 N.E. 29 838; see Tully Conslr Co, fne. v TIG fns. Co., 43 AD.3d 1180, 1188,
SATNY.S.2d 528 Moore v, Bwing, A D 3d 484, 488 TETNY.8.2d 51} Histhe Insurers
urden o demonsirate 8 reasonable exouse for its delay iy disclaiming coverage and an
msutficlent explanation will render g delay urreasonabie as 3 matter oflaw { see Fist &
iz Coov Jdefea Condr, Corp, TRY 3d at 70, 788 NOY 8 3¢ 458, BT NLE Q838 Magislre
v Sutfersd Bage! fno, TEA D A 832, 824, 814 N Y.8.2d 183 Sirfug Am. s, (o v Vige
Conglr, Qorp, A8 A D30 450, 452, 852 NLY . B.3d 178), even when the insurad fatled i the
first Inatance o give timely notivs of @ olair { sse First Fin. ns. Cou v Jeteo Conlr. Carp.,
TNY 3 at 87, 788 NY . S.2d 488, 8U1 N.E.2d 835, Magistro v. Bullersd Bagel Ing | 78
AfR3d at 824, §14 NY S.2d 163}
ity e:gass-;e;f,«ﬁws\, Fire Ins. Co. v. Enoe. (107 A.D.3d 775, 967 N.Y.§.2¢ 130 {2 Dept

20430, the A;}m > Dhvision, Secend Departmant hakl that 2 21-day delay i sending 8

notics of disclaimer did not render the disclaimer untimaly and nvahd 38 & matler of law,

Although, MEC claims that plaintift was in possession of alf the information necessany &
saug a distlaimsr lsller sooner than 21 days because # had previcusly disclaimed

soverage o AID on the same grounds using 8 similar disclaimer tter, MCO did not
provide the Courl with legal awthornty supporting s olaims a 21-day delay i esuing a
disclaimer was untimely,

Accordingly, {0 the satent MOCU sesks swmnmary judgmsnt declaring plaintiff's

dhselaimer lelter to be untimaly the muotion s DENIED




Coverage fo 10 Boulevard, LLC
To the axient plaintiff claims that § doss not have o provide a deferse {0 10
Bowdeward, LLC the Court notes that there s no mation before the Cowt sesking thal raliet

pos CPLR 2215), Neverthslsss, the Courtfinds that 10 Boulevard, LLO is united in intarest

,/-

with 10 Leonard Strest, LLE as ownars of the premusss. Therefore, the lender leller

desmead {0 have been mades on behall of 10 Boulsvard, LLO despite the fact that § was ot
namad in the tender lotler {see 23-08-18 Jachkson Realty Assoe. v Nationwide Mut ing
Co., 82 ADSd 541, 888 NY .8 .2d 35 [2% Dept 2008 Whers two of morg inswads ara
defendants i the sams action, notice of the occurrenoe or of the lawsull proveded by ane
insursd will be desned actice on behalf of both insureds only whare the twe parliss are
urtited in infersst or whers therg is ne adversity betwsen them j),
Summary

MOC's mtion for surramary judgment seeking a dectaration that plaintiff is reguiired
{0 provide coverage in the undedying achion s DENIED,

Jadron's motion for sisnmary judgment dismissing the complaint against him and
for an order directing plamtft o provide coverage to AlQ s DENIED.

The paﬁ§és agre dirsctsd o appear in the Setlement Conference Part on

Qolober 38, 2014 at 918 s, room 16800 for further procesdings.

Dated: Wiate Plains, Now York
Ciotober 8, 3014




