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In 2005, Plaintiffs hired John Atzl and Atel, Scatassa & Jigler Land Surveyors, PO
CAR, 1o prepare a property survey for a -;;mgs{méﬁ home's foundation stake-cut ang
location and an “as built certificate of occupancy” for 8 home they were building in Tomking
Cove, NY. Thersalter, plaintiffs’ hived an excavalor to dig the fournddation for the houss
muasuant 1o Azf's measurements. Problams i:s?m&*&%:f&iﬁ? plantifls claim are dus o Alels
negligence,

in Aprit 2008, when g}ji;*sii‘sxﬁffs refused v pay Al for their wotk, Al relumed o the
property o conduct & new survsy far no charge, which included a new topograghical
survey of the area behind tha home, contowr base map, and grading plan,

in March 2008, ;ﬁz’iamﬁﬁés; retained Galnes, Gruner ol al o repregent them aganst
Atzi in a professional negligence action. Gaines, Grunsr did not commence an action
against Al but, in Pobruary 2008, referred the case o third party defendant Marous, aiter
the statuts of Imitations expired with respect 1o the negligence claim arising outofthe 2008
smti?%%@:y..

Upon realizing that the statute of imitations for the 2008 survey work had sxpired,
Marcus denided to commence an action against Atel and assetted twa ssparate causes
of action for each survey. [See Ajva v, Azl Index # 2082/2008 Rockland County Sugreme
Courty.  in that action, Al successfully moved 1o dismiss the st cause of action
pertaining to the 2%‘&5 survey as ime-barred. In its decision, the Court (Berliner, J) hald
that the 006 survey and 2008 survey wers separate tansactions {88 opposed o 8
cantinuous ;3?&3‘?&3&5&:&3% relationship). Plainliffs' claims with respect to the 3@\5.'%%:%3‘:%1&.:%@;.‘}:

wern seltind for 2 nominal amount, to wit, $4.000.




Plaintifls commenced the instant lsgal malpractios case against Gaines, Gruner,
who, in turn, commenced g third pardy sction against Marcus for contribution and
indemnification,

By ordes dated Qotober 3, 2011, this Court granted third party defendants motion
to dismiss the complaint and deniad Gainer, Gruner's sross motion 1o smend e third
party complamt,

Gainer, Gruner appealed that decision and order, haweyer the appes! was never
reracisd.

Plaintifis now move for partial summary judgment against Gaines. Gruner on the
issue of nugligence chaiming that whan an attomey allows the statute of imitations I oxpire
& negligencs 88 a matter of law,

in opposition, Gaines, Gruner argues that sinos plaintiffs have not shown that any
afleped negligence proximately caused thelr damages the motion should be denied. B alss
arguns thatthere é-s*& matarial issues of tact regarding whether the statute of imitations had
axpirsd,

inreply, plaintifts note that they are seeking partial stmmany sudament on the kaue
of negligence, not Rability o a proximate cause resolution is not part of the relief sought
Further, they argue that in this Court's October 32011 deaision and order 4 specifivally
held that the statude of imitations exggreﬁ and, therefore, that finding & law of the case.

Gaines, Gruner also cross move for summary judgment dismiasing the complsnt

‘onthe ground that plaintffs’ damages were caused by the grading plan Atz completed in
June 28, 2001 therefore any viable cause of action to be asserted against Al was fime

barred by the time plaintifs consulted them.




In opbosttion fo the cross miotion, plaintiffs argue that the alleged negligence Wox

place in 300 0 Atz staking did not conform to his 2001 plan. Plaintiffs aliege that the
negligence took gﬁm& between May and Ootober 2005, Plaintiffs note that they retained
Gaings, Gruner in March 2008 well within the applicable 3 yew statute of imitations.
Plaintiffs note that their expert states that Atel situated the house in the wiong place and
not in accordance with the 2001 plan,

Plaintiffs alsa move for leave fo amend their complaint 1o clanify that they seek
damages fromn defendants for the 2005 work (staking) and the 2008 work (the two wall
plan). Plaintiffs note that from the outset defendants have been on notice that they seek
Abxhwas deposed regarding work performed in 2001, 20086 and 2008,

Saines, Gruner oppose the mation on the ground that the amencment has no mernt
and coudd be prejudivial, |
Discussion
Plaintiffs’ Motion for Summary Judgment on the Issue of Negligence

A party sesking summary judgment bears the initial burdsn of sffirmatively
demonstrating its entitlement to summary judgment as a matier of law. {Ses Winsgrad v
New York Unfe. Med Cir, 84 NY2d 851, 853 [1985] Alvarez v Prospect Hospital, 88
MY 2d 320 {1988]). *Ones this showing has besn made .. the burden shifts to the party
 oppusing the motion for summary judgment to produne svidentiary proot in admissible form
sufficient to establish the existence of material issues of fact which require 8 triad of the

action” (sse Zuckerman v. City of New York, 48 NY2d 557 [1880]),




His wei%wﬁ%&ﬁ that a pisintiif's burden in a lugal malgractice case 1% 2 hagvy one,
To sustain o fegal maipractice daim, 3 plaintlt must prove thres elements, namely {1
proot of the attormey's negligence; (2] a showing that the negligence was ihe proximate
pause of the plaintiffs loss or injury, and (3} evidence of actual damages (Exfinger v,

5

Ruberti, Gindn & Farlaezo, B C, 304 AD 20825 926, TSRN.Y.B.2d 185 [2003L Poflegnns

J
7

v, File, 281 Al32d 80, 83, ”"38 NOY.5.2d 320 [3002) b dended 88 N.Y 2d 808,
NY.S 2d 458, 774 N.E.2d 221 [R002).

Mere, plaintifs falled to establish thelr entitfernent fo summary udgment on the
imsue of neglivgence. Notably, while other Departments have granted summary judgment
on the ssus of negligence in legal malpractioe actions (see Bergain v. Grace, 30 AD3d
1047, 1048 2% Dapt 2007 Willams v. Kublick, 302 AD2d 981 [47 Dept 20031 Stansii v
Ererski. 210 AdRd 188 {17 Dsept 1884} the Becond i}amrtmw“ has not made such g
finding. Rather, the: Second ﬁepaz‘tmaﬁi oH3Es terolve iznues of labily, not negligence
which in the contest of & fegat malpractice sction » 3 subsetl of ligbilily (see Asiadee
Gandin Schotsky and Rappaport, PO, 276 AD2d 453, 713 NY.8.2d 753 2% Dept
[000H

Acnardingly, ;}asm s motion for partial summary judgment on the issue of
negligence is DENIED
Plaintiffs’ Motion to Amend their Complaint

Pursuant to CPFLR 30250, leave v amend & pleading shall be Yreely granted

gxaming the sufficlency of the meyits of the propossd smentiment. and. whers the




D S R R R R LR RN R RRRY ) ) R A ettt R ek NN
T*G\] ...... S B > g

groposad amendment is ‘palpably insufficient 3s a matier of law or is tolally devord of merit,
teave o amend should be denied’ * (Hilfl v 2018 Really Assoviates, 42 AD3d 432 43312
Dept 20071, guoting Marton v. Brookhaven Mo, Hogp, 32 AD3d 381 [27° Dept 2008] ang
oiting Lee v, Health Force, 268 AD2d 564 127 Dept 20001

ieantrary o Gaines Grunet's arguments i has abvays bean clesr 1o all parties that
plaintiffs sought darmages for the work performed by Atzl in 2005, Notably, plaintiffs and
Alzt ware fully deposed abatt the work porformed B 2005 and 2006

It view of the fact that lsave to amend a pleading should be frealy granted s
defendants cannot establish lack of notice or prajudios, plaintifis’s motion to amend the
complaint is GRANTED,
Qaines, Gruner's Cross Motion for Summary Judgment

Inview of the questions of fact regarding what ocourred in 2008 and e damages
judgment dismissing the compinint is DENIED.
Summary

Plaintiffs’ motion for partial summary judgment is DENIED. Gainar, Gruner's crass
motion for sunwary judgment dismissing the complaint is DENIED and plaintiffs’ mation
tor leave (o amend their somplaintis GRANTED. The amended oemniaint annexed o thely
motion s desmad served,

The parties are to appear in the Settlement Conference Part on June 3. 2014 at

230 5. room 1800 for frther prooeedings.




- Dated White Flalng, New Yoik
Apnif B, 2014
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