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To commence the statutory 
time for appeals as of right 
(CPtR 5513[a]}~ you are 
advised to serve a copy 
of this order, with notice 
of entry, upon au parties. 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF WESTCHESTER 

PRESENT: HON, WILJ.JAM J, GlACOMO, J.s.c. 
--------------------------------~---------------------------·---------._----)( 

BARBARA BATTTSTA, 
Plaintiff, 

'180 HARTSDALE OVVNERS, INC. and TOVVN OF 
GREENBURGH, 

Defendant 

DECISlON & ORDER 

The folk>~ling papers numbered i to ·-14 were read on defendant i 80 Hartsda~e OvH)BtS, 

!nee f"l80 Hartsda~e") motion for summary judgment disml$sing the complaint and 
defendant Towj1 of Greenburgh's ('the Town'') cross motion f:or summary judgment 
disrnissing the complaint. 

PAPERSNUMBEREQ 

Notke of Motion/Affidavits/Exhibits -1 <3 
The Town's PartJa! Afflrmatkm Opposition/Exhibits~-- 4--5 
Notice ot Cross ~·lotlont:Affkiavit/Exhlblts ___ ~-~------------------~---~~---------------------------~-------- 6--8 
Plaint~Ws Opposjtion to Motion and Cross MotlonlExhil1its"' ________ "' ______________________________________________________ JL1Q 
·1 BO Hartsda!e's Opposmon to Cross Motion/ExhibRs .. "" .............................................................................. 1.l:J.2 
The To~vn's Reply Affirmations --~---~~------~---------------------------------------~-------1-;J::.1;1.. 

Factual and Procedural Background 

On November iT, 20i0 at about 11 :00 a.m., plaintiff tripped and fell on an uneven 

sidm.valk gap \ivhBe vva!king to her doctor's appointment Her doctor's office vvas !oci~ted at 

1 BO Hartsdale Avenue, Haii$da!e, N"t. 
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In 2004, the Tov,,.Ti constructed a ne11l portion of the sk.lei,,va!k in the area vvhere 

plaintiff feH. The new construction ¥Vas to allow for a pedestrian rarnp off the s~dewalk onto 

the street. According to Andrew \/Mano, the Principal Engineering Technician for the 

Town, at the time of sidewalk instaHation there 1;vere no crncks fr~ or mis!eve!ing of the 

sidev~·-aUc Notab~y, pursuant to Greenburgh Tovvn Code§ 430-17 an adjacent ~andowner 

to a sidevvalk installed by the Town is Habfe for any injury or damage cause by the 

landowner's failure to keep or maintain the walkway, 

P~aintlff commenced this persona! injury action on November 16, 20-11 against the 

Town c~aiming negligent installation of the new sidewa{k and against ·t BD Hartsda!e the 

adjacent lando1;vner claiming failure to keep the sidewalk in good repak. Issue \Nas joined 

by iBO Hartsda!e in March 2012 and by the Town on January 3, 20-12, 

·1so Hartsda!e now moves for summary judgment dismissing the complah1t on the 

ground that the conctmon \Nhich caused plaintiffs fa!! was trivia~, to \Nit, a one fnch gap 

behveen two concrete slabs, further, 1 SO argues that the gap was open and obvious and 

not inherently dangerm,is. 

The Town cmss moves tor summary judgment tHsmissing the complaint on the 

ground that it dkf not cre~te the condition 'Nhich caused plaintiff's fa!L that it had no prior 

written notice of the condition that caused pla\ntiff's ta!! and the condWon ¥vas triviaL 

ln opposR!on plaintiff argues that the large gap between the two concrete slabs is 

dangerous. Further« the s!ahs am not !eve! with each other. Plaintiff daims that both these 

issues caused her fa!!. P~ainfiff argues that there are issues of foct regarding whether i 80 

Hartsdale failed to maintatn the slde\>valk since it could have fiHed the gap with concrete 

and 1.vhether the Town properly Installed the sidewalk in 2004. 

[* 2]



The Court wi!! address the motions in the order it deems most !ogicaL 

The Towrfs Cross MotJon for Summary Judgment 

GPLR §3212{a) authodzes the court to set a deadline for the suhrnlsslon ot 

summary judgment motions. ~n pertinent part, it statt~S the "court may set a date after which 

no such motion may be made, such datl) being no earHer than th~rty days after the tiling of 

the note of issue. ff no s1Jch date ls set by the court, sw:::h motion shall be made no tater 

than one hundred tvventy days after the n!ing of the note of issue, except with !eave ot court 

on good cause shown." {See CPLR 3212[aJ). Untimely surnrnaryjudgrnent motions requ~m 

hsave of court on good cause shovm. Courts have held that ''good causen for purposes of 

C·PLR §3212(a) requires i'a satisfactory explanation for the untimeliness- rather than sirnply 

permitung meritorious, nonprejudiclal filings, hovvever tardy." (Brill v. City of tVew "(ad<:, 2 

Equipment Corp, et al, 300 l\,D.2d 647, 752 N.Y.S.2d 890 [2.~4 Dept 2D02J; Sl.U .. lHJe v. 

Lostmppo, ·n& fvlisc.2d 408.410, 673 N,Y,S,2d 543, 544 [1998Jf"Good cause is a written 

expression or exp~anation b~/ the party or hls legal representative evinclng a viable, credtble 

mason for delay, ¥vh!ch, when viewed objectively« ¥varrants a departure or exception to the 

tlrneHness fBquirement'']). ''No excuse at a!!, or a perfunctory excuse, cannot be 'good 

cause'," {BriW v, City of NB!t'fl ''lork, supra at 652). The language of the statute "reflects a 

legislative policy detenninaHon that '!eave' must be sought prim to the filing of a belated 

motion and thus necessarily prior to the court's consideration of the merits of the motion." 

(John v. Bastien, 178 Misc2d 664, at 666 [N,Y.Citv Civ. Ct., '189BJ[emphasis added]). 
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Here, U1e Trial Readiness Order stated that al! summary judgment rnotlons shalt be 

made within 60 days of the filing of the Note of Issue. The Note of Issue was Wed en 

September 0, 2013. The Town made Hs cross rnotion for summary judgment on January 

27, 2014 we!! past the expiration of the 60 day period, Notably, the To~vn offers no 

explanation for lts delay in ming the cross motion, /\ccording!y, the To~vn's motion for 

sumrnary judgment dismissing the cornpfaint is DENIED, 

180 Hartsdaleis Motion for Summary Judgment 

A party seeking sumrnary judgrnent bears the initial burden of affirmative~y 

demonstrating its entmernent to summary judgrnent as a nmtter of law, {Seo Vl/fr1e-grad v 

.Ne~v Yorf{ Univ. Meet Ctr,, 64 NY2d 85'1, 853 [1985]; Alvarez v Prospect h'ospita!, 68 

N.Y.2d 320 [1986]), "Once this showing has been mad€.! ,. . the burden shffts to the party 

opposing the rnotlon for surrnnary judgment to produce evidentiary proof in adrnissib!e form 

sufficlent to establish the existence of material 1ssues of fact which require a trial of the 

action" (seB Zuckerman v, City of Ne~v York, 49 NY2d 557 ['1980]), 

VVith respect to the 180 Hartsda!e's contention that the defect vvas tdviaL genera!!y, 

the tssue of 'Whether a dangerous or defective condition exists on the property of another 

depends on the peculiar circumstances of each case and presents a question ot fact tor 

the jtH)", {See .'lt1ishao.n v. Tobias, 32 A0,3d -1000, 821 N,Y,S,2d 640 [2;"'' Dept 20061}, 

Here the defect appears to be one inch wide and approximately}~ inch high. \!Vhi!e it is true 

that the Second Departrnent in Hm-vkfrrn v, Ctffter Community Housing Deirelopmorlt ,Punrl, 

Corp,, 40 .AD3d 812 f2nc Dept 2007]), found that the gap betvveen tvvo adjacent sidewalks 

slabs o:f 1 1/4 inch and 1 % inch deep and one inch wide \Vas trivia!, the Court spedficaHy 

noted that th~~ slab~ in Ha:vvkfrm vvere kweL H~'.!fe, based upon the photogr<-.lphs ::wbrnitted 
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to the Court there is no question that the slabs are not level. Thus, \Nhether the one inch 

gap and the mlsfevt~ling is a dangerous defect is a question for the jury {.see f'ortanova v, 

Further, at his deposition, Andrew Viviano tile Principal Engineering Technician for 

the To\ivn, testified that \Nhen the slde1.,valk project was completed in 2004 there 'lNere no 

cracks or mlsleveled sidewalk. However, when reviewing the photographs of the area 

where plaintiff feH, fv1c Viviano testified those pictures did not depict the construction 

project as it looked in 2004 .. Viviano spedficaHy stated that the "gap" that is shovm in the 

picture '\vould not and could not have existed" at the time the construction pro_ject was 

cornpletecL Viviano stated that in 2004 the concrete slabs wou!d have been flush and 

touching each other. In support l'rf its motion for summary judgment. H30 Hartsda!e 

submitted the affidavit Stan~ey H. Fein, P.E. In his affidavit, Mc Fein stated that he 

disa<lreed \Nith tvk Vfviano's opinion that the sidewalk was different ~vhen instaHed in 2004, w • 

fvk. Fein dalms that the joint betvveen the two sidevvalks is an expansion joint whk:.h tf of 

a norrnal size \N'hich was either not filled in or the tilling \Nas mrnoved leaving a 1 inch gap. 

Thus, there is ai1 issue of fa~ct regarding whether the gap. if found to be a defect wt~s 

created by the Town or due to 180 Hmisdale's failure to ma!ntain the skfowa!k 

Accordingry, 180 Hartsdale's rnotion tor summary judgment dismissing the comp!a~nt 

is DENIED. 

The parties me directed to appear in the Settlement Gonfemrn::.e Part on July 23 . 
.2014 at 9:30 a.rn, roorn 1600 for further proceedings. 
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Dated: White Plains, New York 
June 3, 2D'M 

'}LUAM J, GIACOMO, J.S.C. 
{! 
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