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To commence the stalutory
fime for appeals as of right
{CPLR 55813[a]), vou are
advised {0 serve a copy

of this order, with nolice

of entry, upon all parties.

BUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF WESTCHESTER
PRESENT: HON, WILLIAM J. GIACDMD, J8.C.
: X
BARBARA BATTIBTA,
Flaintiff,
fndex No. SEF3VI0H
~against

DECISION & ORDER
180 HARTSDALE QWHNERS, NG and TOWN OF
GREENBURGH,
' Defendant.

" »
The following m@e% mmbweﬁ ’§ e 14 wers read on de,f:cm&m 180 Harlsaale Qunaes,
o, (U180 Hadsdale) motion for summary judgment dsmz&smg the comphent and
defendant Town of Groenburgh's {the Town’) cross motion for summary Rulgment
disminsing the complaint.

PARERS NUMBERED
Notios of MotioniAffidavits/Exhibita 13
The Town's Parlial Affirmation Opposition/Exhibits )
Noting of Cross Motion/affidaviVExhibita 88
Plaintiff's Qpposition to Motion and Cross Ms:x*:mf%xm? iR g1
180 Harizdale's Upposition to Cross Motion/Bxhibils 1148
The Towit's Reply Affirmations 1214

Factual and Procedural Background
On Novermber 17, 2010 at about 1100 sum, plain trippad and el on a0 wrevan
sidewalk gap while walking o haerdoctor’s appointment. Her doctor's offics was kested at

180 Harisdsle Avmnue, Hadsdaby, NY.



TRTVIRRRN

i S0, the Town constructed g new portion of the sidewalk in the e whare
plaintiff fall, The new cotgtruction was to allow for g pedesitian ramp off the sidewalk onto
the streat. Actording kv Andrew Viviano, the Principal Enginsering Technician for the

Town, at the tme of sidewalk instaliztion there ware no cracks in or misleveling of the

sidewalk, Notably, pursuant to Gresnburgh Town Code § 430-17 an sdiaosnt andownsy

i g sidewsii installed by the Town it Hable for any injury or damage couss by the

landowner’s fai%ag@ {0 keep o maindain the walkway,

Pisintiff oommenoad this persongl injury achon on November 18, 2011 against the
Town clamng negligent inaigliation of the new sidewalk and against 180 Hartsdale the
adimcent landowner claiming fallure to keep the sidewalk in good repair. lssue was joined
by 180 Hartsdale in March 2012 and by the Town on January 3, 3012,

180 Hartsdale now moves for summary judgment dismissing the complaint ¢n the
ground that the condition which caused plaintiff's fall was rivial, to wit, a ong inch gap
bahween o cone feiﬁé slabs. Further, 180 argues that the gap was open and obvinus and
rot i‘ﬁ?‘?e}’&ﬁﬂ}? dangerous.

The Town cross moves for surmmary judgment dismissing the complaint on the
ground that it oid not craste the condition which caused plaintiff's fall, that it had no privy
written notice of the condition that caused plaintiff's fall and the condition was trivia

in s;ams;*iizm plamtiff argues that the large gap belweean the fwo concrets slabs &
darngerous, Fm‘té@rs the slabs are notleval with each other. Plaintff claims that both these
ssueR caused he { fall. Plainhit argues that there gre issuss of fact regarding whether 180
Harladale failsd m maintain the sidewalk since i could have filed the gap with conorels

angd whsther the ‘i@ws* praperly nstalied the sidewalk in 3004




Discuasion
The Court will addrass the motions in the erder it deems most kagical.
The Tow's {Sréss Motion for Summary Judgment
CRLR §32‘§3{a} authorizes the court o st @ deadiing for i%'u's subirission of

summary judgment maetions. In pertinent part, {states the "oourt may seta date after which
no such mation mgf be made, such date being no earlier than thirly days after the filing of
the nots of issue. Hnosuch date is se’z by the cowt, sush rmolion shall be made no ater
than ang hundrad fwanty d%ys after the filng of the note of lssue, exceptwith lnave of court
ongood cause shown” (See CPLR 3212{a]) Unlimely summay judgment mations ssquis
lngve of court mgwé cause showr. Cowts have held that "good causa™ for plrposes of

CPLR §3212(a) requires "a satistactory explanstion for the unfimsdiness- rather than simply
pemitting mes\arzam nonprejudicial filings. howsver tardy” (8 v Cily of Naw York

NY.Sd 948, 814 N.EDd 431, 781 NY.S2d 289 20041 see also Ripspe v Crowng

i

Equinment Lo ;x ef &, 300 A.D2d 847, 752 NY.8.2d 890 2 Dept 20021 Sursce v

asfrappo, 178 Misc.2d A0 410, 673 NY.S.2d 843, S44 [1888I"Good cause is g writtan
Shprsssion or axémngiim by the party orhis lsgal rspresentative svinging a viably, credible
ragson for éa?gy,v witich, when viewsd objectively, warrants a departure or exceptionto the
imeliness requirement T "No excuse at all, or a perfunctory excuss, cannot be ‘good
cause’" {8l v w‘y of New York, supra at 85821 The inguage of the ststule “reflacis s
legistative ;}02&@}*‘&3&’{@:‘%:&3&% that Teave’ must be sought prior 1o the fillng of 8 bedated
mtion and thus éﬁe&a&asarﬁiy price 1 the courl’s consideration of the mernits of the motien ®

ok v, Bastien, 178 Misc.2d 884, ot 866 [N.Y . City Ohv. CL, 1698l femphasis added]h,




4

Hars, the Trigl Readingss Order slated that all surmmany judgmsnt motions shalibe
mgds within 80 days of the filing of the Note of lssus The Note of lssue was fHled on
September §, Ei}'i 3. The Town made &8 oross motion ke summary judgment on January
27, 2014 well past the expiration of the B0 day period. Notably, the Town offers no
axpianation for s delay in filing the cross motion. Accordingly, the TowaY's motion for
surmmary judgment dismissing the compligint s DENIED,

188 Hartadale’s Motion for Summary Judgment

& parly sesking summary judgmeant bears the witial burden of affiomatively
demonstrating s entifament {o sunynary judgment as a matter of law. {See Winegrad v
New York Univ. Medl O, 84 NY2d 851, 883 1088}, Aharez v Frospest Hogpifad, B8
NUY.2d 320 (19881, *Once this showing has bean made ... the burden shifts {o the party

ng the motion for summary judgment ta produce evidentiary proofin sdidesible form

oppg
sufficient o establish the existence of material issuas of fact whish require a trisl of the
action” {(see Suckerman v. Oty of New York, 49 NY2d 857 {18801

Yith ms«:g&éci tothe 180 Hartadale's contention that the defect was frivial, gensrally,
the ssue of whether a dangerous or defective condition exists o the propedy of anather
depands on the peculigr circumstances of each case and presants 3 question of fact for
the jury. {(Sse Mishaan v. Tobfas, 38 A D3 1000, 821 NY.S.3d 840 {2 Dapt 20081,
Herg the defest -a@mas’s o be onte inch wide and approximately W inch high. While s trug
thast the Secend Departmentin NHawkins v. Carfer Communily Housing Development Fund,
Corp., 40 ADS 812 [2™ Dept 20077, found that the gap betwean two adiscent sidswalks
stabs of 1 U inch and 1 ¥ inch deep and one inch wide was tivigd, the Cuwt specificaly

noted that the slabs in Hawking were leval. b tere, based upan the photographs subrmitied

3
)



fo the Gourl i%are is 1o guestion that the slabs are not level. Thus, whather the oneg nch
gap and the wsk}wmg s & dangerous defedct is a question for the jwry {(ses Fortanova v,
Kentis, 38 A.D3d 731, 732 2% Dapt 20071

Further, st his deposition, Andrew Vivianeo the Rrineipal Enginesring Technidan for
the Town, iestified that when the sidewalk project was completed in 2004 there wera no
oracks or mislevelad sidewalk. However, when reviewing the pholographs of the arsa
wharg plaintiff fell, Mr. Viviano testified those picturas did not depiot the construction
project as # looked o 2004, Viiano specifinally stated that! the "gap” that is shown in the
picture “wuld not and could not have existed” gt the time the construgtion project was
complated. Viviano stated that i 2004 the concrele siabs would have beon fush and
tuching sach other. I support of its motion for swwnary judgment, 180 Hartsdale
subritted the affidawit Stanigy H. Fein, PE. In his affidavit, Mr. Fein stated that he
dizagread with ?&i{ Viviano's apinion that the sidewalk was differert when instalisd in 3004,
e, Fein claims that the joint batween the two sidewalks is an sxpansion joint which ¥ of

nonmal size which was sither not filled in ar the fill g was removed leaving ¢ 1 inch gap.

Thus. there is an issue of fact regarding whether the gap. If found {o be 2 defsct, was
steated by the Town or dus to 180 Hartsdale's fallure to maintain the sidewalk.

Acoardingly, 180 Hartsdale's motion for summary judgment dismissing the comphaint
s DERMIED

?h& partes are dirscted to sppesr in the Settlement Confersnce Part on July 23,
2014 at $130 a.m. room 1800 for further procesdings.




Datsd: White Plaing, New York
June 3, 3014
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