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To commence the statutory
time for appeals as of right
{CPLR 5513(a]}, vou are
advised to serve 3 copy

of this order, with notice

of entry, upon all parties.

SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF WESTCHESTER
PRESENT: HON. WILLIAM J. GIACOMO, J1.8.C.
X
RENE LOCKER, |
Plaintif,

index No. 5138773012
-against
DECISION & ORDER
SUARRDALE IMPROVEMENT CORPORATION ang UP
MURGAN CHASE & CO..
Defendants,

. %
The following papers numbered 1 fo 7 were read on defendanis’ motion to reargus tis

Count decision and order dated Janua 204 which denied thelr motion for summary
judament dismissing the complaint

PAPERS NUMBERED
Notice of Motion/&ffirmation/Exhibits 13
Affrmation in Opposition/AffidavitExhibits 28
Reply Affirmation 7

Factual and Procedursl Background

Cnadung 21, 3011, plaintift, age 85, fell whils exiting a Chase Bank. Plaintif had
been at the sams bank aboul & waek befure the gocident. At the time of the sooident,
plaintlfl was wearing sneakers, was not using a cane, or crufches and was carrying only
her pocketbook. She was wearing her glasses and the weather was nice. Plaintiff testified

st her deposition that she had no difficulties using this same exit whern she was last gt the
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Hank a wesk bafore, but said that #f was difficull, because "they don't have that white sirip,
you know, but § walk very slowly.” There are two steps above the sidawalk on the Fast
Parkway antrance where plaintiff fadl, Mrs. Locker Knew that thers was a handrsii on the
right side; but she was not sure whether thare was a handrail on both sides. While inthe
Bank, Mra. Locker spoke 1o a couple of the employess, and two of them ~ Laurg Noka,
and anpther amployse whose name Mra, Locker believes is Cargd, but she is unsure w
watkad har out, Mrs. Locker told tham fo make sure that they told the new manager to put
the white strip on. They just walksd hey 1o the iftle entrance o the AT Maching. Thoss
o women held the door for Mrs. Locker, and walked back.

Fiaintiff walked down the first step and fall on the second step. She missed the
sacond step; she was looking straight ahead at the Hime. Although she was holding on t
tha rall, she el down onlo her back on the sidewalk. The bank emplovess did not ses Mrs.
Lockar izl but they did come out o help.

fridanuary 2012, plaintiff commencad this personal injury action. lssus wa
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ininsd
ot Mareh 8, 2012
By dedsion and order dated danuary 7, 2014, thiz Cowrt dented defendants’ matior

for summary judgment dismissing the complaint on the ground that plaintiffs and
defendants’ experis had diffaring opinlons regarding whether the stalrs which caused
olaintiffs fall were In 3 safe condition, The Court noted thal generally, the issus of whether
adangerous or defective condition exists depends on the particular facts of eadch case, and
fs properly & question of fact for the jwry (sse Losdo v JP Morgan Chase & Co,, T2 A D3
1033, B NLY. B 2d 375 2™ Dept 3010 Trincere v County of Suffalic, 80 NY2d 978, 877
2% Cept 19970, Thersfore, since the parties submilied two conflicting sxpert opinlons
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regarding the condition of the stairs atthe tims of plaintiff's fall, the evalustion of competing
avidence {the baltle of the experts) falls within the province of the tier of fact af trial, and
it was not appropriate for the Court o dismiss the complaint on 8 motion for summary
wdgment, (See Distich v. Pulf Cab Cornp., 83 AD3d 778 [2™ Dapt 2008}, Duffel v. Sresn,
84 NOY.2d 795 [1985] Loper v, Sanatore, 65 N.Y.2d 1017 {19881,

Defendants now move {0 reargue on the ground that the Courd misapprehendsd the
factthai the stairs, construcied in 1934, weare not in victation of current builiding codes singeg
they were inapplicable to them. Thersfore, in the absence of g code violation summary
judgment disrmissing the complaint should be granted.' Defendants also seek leave to
renew and upon renewal be permitted to submil the medical records of plaintiff's ghysiclan
Dr. Weiss who on December 17, 2010 determined that plaintiff was legally blind from
macular degeneration. Defendants claim that plaintiff's vision condition was the cause of
her tall,

n opposition, plaintiff argues that reargument should not be granited because
defendants are not submitling any new arguments, With respect to defendants’ renswad
application, plaintiff notes that she provided defendants with suthotizations to obtain D
Weilss's racords iy November 2012, however, defendants did not request the records untll
Aprit 18, 3013, They made a second request an August 22, 2013, Plaintidf notes that
defendants’ summary judgment motion was madea on May 17, 3013, Plaintiff argues that

since defandants were in possession of the authorizations in Novamber 2012 there is no

The abisence of a code violation doss not “per se” establish as a matter of aw that
the shops weare in a safe condition. Notably, there is conflicting testimony proffered by
plaintiff's expert that the steps do not satisfy the provisions of any building cods in New
Yark Stgte from as far back as 1964,
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axcuse for not oblaining Dr. Welsy's madical records before the submission of their

surmmnany judgment motion.

Discussion

A motion o resrgue is designead {0 give a party a chance 10 convinos the court that
relsvant facts were overicoked or misapprehended or a contralling principle of law was
misapphied and is addrsssed to the court’s reasonable discration. s purgose s not o
permil a pardy 1o reargue once sgain the vary questions the court has alrsady dacided,
{Ses Foloy v. Roohs, 88 A.D3d 558, 587, 418 N.Y.S.2d 588, 583 [T Dapt 1979, offing
Fasdick v Town of Hempstead, 138 NUY. 6561, 37 N.E. 388 (1881, American Trading v
Fish, 87 Mis. 2d 183, 383 NY. 824 843 [NY. Bup., 1878}

Contrary to defendants’ srguments this Court doss not find # overlooked or
misapprshended the relevant facts, of misapplied any controliing principle of law. The
within motion & nothing but an attemnpt to get a2 second bite of the appls.

A motion for leave fo reargue is not designed © allow a litigant fo gropoundd the
same arguments the cowt has alrsady considerad, but to point oul controlling pringiples
of law or fact that the cowrt may have overlooked " {Siman v. Mehrvad, 16 A D 3d 884, 885,
TOINY . S.3d 543, 545 3™ Dept 2005].

Furthet, a “motion for leave 1o rensw 'shall be based upon new facts not offered on
the prior mation that would change the prior determination’ {CPLR 223 1R]3Y) and ‘shall
cortain ressonable justification for the fallure fo present such facts on the prior motion'
{CPLR 323 He31" (Caraballo v, Kimy, 83 AD 3 978, 882 N.Y.&.2d 211 3™ Dept 2008},

citing Ramifrex v. Khan, 80 A D.3d 748, 874 NY .8 20 257 [2% Dept 2008 Dinten-Quiras
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v. rawn, 48 AD.3d 588, 852 N.Y.8.2d 783 [2™ Dept 20011 and Madison v, Talir, 45
D.ad 744, R48 N.Y.S.2d 313 [2™ Dept 20071, "A motion to renew is not 8 sseond

chance given o a parly who falled to exercise due diligence when making thelr inlial
factual presentation. (See Renna v, Gullo, 18 AD.3d 472, 787 N.Y.§.2¢ 115 2% Dept
2005} quating Rubinsteln v. Saldman, 226 ADN2d 338, 338, 838 N.Y.82d 48R [1% Dept
1Q08Y; see also Carabatio v, Kim, supre;, O'Dslfv. Caswell, 12 AD3d 4892, TR4 N Y .8.2d
803 {27 Dept 30041

Here, defendants have nof established why, through due diligence, they wers not
able to oblain Dr. Welss's records despile the fact that they had plaintif's authorzations
as aarly as November 2012, Further, to the extent plaintiff suffars from vision problems that
avidence would go to the issue of comparative negligence and not o whether the stairs
ware in a safe condition

Basad on the foregoing, defendants’ maotion for ave {o renew and regrgus is
DENIED.

The parties are o appear in the Settlement Conference Part on Ootober 8,

2044 room 1600 af $:30 for further procesdings.

Datsd: White Plains, New York
July 10, 3014
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