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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF WESTCHESTER 

PRESENT: HON. Will.JAM J. GfACOMO~ J,S,C. 

mENELOCKER 
Plaintiff, 

SCARSDALE lt>.·1PROVEMENT COHPORP\T!ON and ,JP 
tv10RGAN CHASE & CO .. 

Defendants, 

Index No, 51267/20·12 

OECJSION & ORDER 

Thefo!lo\-ving papers numbered 1 to 7 were read on defendants' motion to reargue th(s 

Court decision and order dated January 7, 2014 which denied their motion for summary 

judgment cfasmissing the complaint 
EAJ:ERS NUMBERED 

Notice of Motkm/Affirmatkm/Exhibits ................................ 1 <~ 
Affirmation in ()pposiUon/Afffdavit/Exhlbits ................................ ·-------·~-1::§ 
Reply Affirmation............. ............................ .. ..... ]. 

Factual and Procedural Background 

On ,June 21, 20-11, ph~inhff, age 95, feH while exiting a Chase Bank. Plaintiff had 

been at the sarne bank about a week before the accident. At the Ume of the accident, 

plaintiff was wearing sneakers, vvas not using a cane, or crutches and was carrying on!y 

her pocketbook She was wearing her gbsses and the ¥veather was nice, P!a~nt!ff testffied 

at her deposition that she had no difficufties using this same exit when she was !ast at the 
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Bank a week before, but said that it was drfficult, because "they don't have that \<Vhlte strip, 

you knovv, but f walk V"f'jry s~owly," There are two steps above the stdewalk on the East 

Parkway entrance where plaintiff fefL Mrs. Locker knew that there was a handrail on the 

right sloe: but she was not sure 'Nhether there was a handrail on both sides, \>Vhi!e in the 

Bank, f\'1rs, Locker spoke to a couple of the employees, and t\vo of them - Laura Noka, 

and another employee whose name Mrs, Locker believes is Caro!, but she is unsure -

walked her out Mrs, Locker told them to make sum that they told the new manager to put 

the white strip on, They just ~va!ked her to the Httle entrance for the ATM fvfachine, Those 

tvvo lNDmen held the door for f<Ars. Locker, and watked back. 

PlalnUff waiked down the first step and fe!! on the second step, She missed the 

second step; she was looking straight ahead at the time. Although she 1,vas hokHng on to 

the rail, she foll down onto her back on the sidewalk The bank employees did not see Mrs. 

Locker fall, but they dld come out to he~p. 

!n Januaiy 2012, plaintiff commenced this persona! injury action. Issue V.'BS joined 

on March 6, 2012, 

Bydec;lsion and order dated January7, 2014, this Court denied defendants' motion 

for summary Judgment dismissing the complaint on the ground that plaintiffs and 

defendants' experts had differing opinions regarding ~vhether the stairs which caused 

plaintiffs fall were ln a safe condition, The Court noted that generaHy, the issue of \<Vhether 

a dangerous or defective condition exists depends on the particular facts of each c-asB, and 

is properly a question of fact for the jury (see Losito i1 JP Morgan Chase & Co,_, 72 l\,0,3d 

1033, BBS N.Y-8.2d 375 [211c Oept2010]; Tn'ncere v County of Suffolk, BO NY2ct 976, 977 

f2no Dept 19B7J} .. Therefore, since the parties submitted two conflicting expert opinions 
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mg a rd Ing the condlhon of the stairs at the time of plaintiffs fa!!, the evaluation of competing 

e'lldence (the battle of the experts) falls within the province of the trier of fact at trial, and 

it ¥vas not appropriate for the Court to dismiss ttie cornp!alnt on a motion for s~1mmary 

judgment {See Dietrich v. Puff Cab Cotp., 63 AD3d 778 [2mj Dept 2009]; Duffel v, Green, 

84 N.Y2d 795 [1995J~ Lopez v, Senatore, 65 N.Y.2d 1017 [19851). 

Defendants now move to reargue on the ground that the Court misapprehended the 

fact that the stairs, constructed In 1934, were not in violation of current buHding codes sinc.e 

they were inapp!lcab~e to them, Therefore, in the absence of a code viotation summary 

judgment dlsmisslng the complaint should be granted.1 Defendants also seek !eave to 

renew and upon renewal be permitted to subrnit the medical records of plaintiffs physician 

Dr. VVeiss who on Decernber 17. 20·10 determined that plaintiff was !egaHy blind from 

rnacuiar degeneration. Defendants claim that plaintiff's vislon condition was the cause of 

her falL 

In opposition, plaintiff argues that reargument should not be granted because 

defendants are not subrnitting any new arguments. \/Vitl1 respect to defendants' renewal 

appiicatlon, plaintlff notes that she provided defendants with authorizations to obtaln Dr. 

VVeiss's records in November 2012, however, defendants did not request the records until 

AprH 16, 2o·rn, They made a second request on August 22, 2013. Plaintiff notes that 

defendants' summary judgment tnotlon was rnade on May 17, 20'!3, P!aintlff argues that 

since defendants were in possession of the authorizations in November 2012 there is no 

-------·------
1The absence of a code violation does not "per se" establish as a matter of !aw that 

the steps were ln a sate condition. Notably, there ls conflicting testirnony proffered by 
pbtnttff's expert that the steps do not satisfy the provisions of any building code in New 
York State from as far back as 1964, 
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excuse for not obtaining Dr. \Nelss's medical records before the submission of their 

summary judgment motion, 

Discussion 

A motion to reargue is designed to give a party a chance to corn.dnce the court that 

relevant facts were overlooked or misapprehended or a controHing principle of !avv ¥vas. 

mlsapp!led and ls addressed to the court's reasonable dlscretion. Its purpose is not to 

permit a party to reargue once again the very questions the court has already decided, 

(See .Foley v. f<:o(YJe, 68 AD2d 558, 567, 4·13 N.Y.S.2d 588, 593 p::ot Dept 1979], citing 

Fos<.,1fck \.< Town of Hempstead, 126 N.Y, 651, 27 N.E, 382 [18~3'1]; American Tradk1g \/. 

Fish, 87 fv1isc.2d 193, 383 N.Y,S2d 943 [N.Y. Sup., H375]). 

Contrary to defendants' arguments this Court does not find it overlooked or 

misapprehended the relevant facts, or misapplied any contro!Hng principle ot !aw. The 

within motion is nothing but an attempt to get a second bite of the apple, 

"/\motion for !eave to reargue ls not designed to allow a Htigant to propound the 

same arguments the court has already considered, but to point out controlling principles 

of!avl or factthatthe court may have overlooked!' ( S!fnon v, Mehryari, i 6 A D,3d 664, 665, 

792 N,Y,S,2d 543, 545 [2';;j Dept 2005]), 

Further, a "motion for !eave to renew 'shall be based upon new tacts not offered on 

the prior rnotion that would change the prior determlnatlon' (CPLR 2221[e][2J) and 'shall 

contain reasonable justification for the failure to present such facts on the prior motion' 

(CPLR 2221fe][3l" (Cataba!fo v, Kirn, 63 A.D,3d 976, 882 N,Y,S,2d 21 '1 [{2f:'1 Dept 2009], 

citing F?wnirez v, Khan, 60 /-\D.3d 748, 874 N,Y.S.2d 257 [2n'"! Dept 2009]; Dfnten-Quiros 
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v, Brown, 49 A.D.3d 588, 852 N.Y.S.2d 793 [2"(1 Dept 200'1J; and Madison v, T~"'lhir, 45 

A,D,.3d 744, 846 N.Y.S2d 313 [Zt< Dept 2007]), "A motion to mm~w ls not a second 

chance given to a party \Nho failed to exercise due diligence v1hen rnaking their initial 

factual presentation, (See Renna v Gullo, 19 A.D.3d 472, 797 N,Y,S2d 1 '15 f2:i'1 Dept 

2005] quoting Rubinstein v. Goldrnen, 225 AD.2d 328, 329, 638 N,Y,8-2d 469 ['1~' Dept 

19961: see Blso Carabaffo v .. Kirn. supra; O'Dell v Cos\ive!l, 12 AD,3d 492, 784 N.Y.S2d 
,~ . . ' 

603 [21
;
1
; Dept 20041). 

Here, defendants have not established why, through due d!Hgence, they vvem not 

able to obtain Dr VVe1ss's records despite the fact that the>" had pfaintlff's authorizations 

as early as November 2012. Further, to the extent plaintiff suffers from vision problems that 

evidence vvou!d go to the ~ssue of comparative negligence and not to whether the stairs 

were fn a safe condition. 

Based on the foregoing, defendants' motion for leave to renew and reargue ls 

DENIED, 

The parties are to appear in the Settlement Conference Part on October 8~ 

2014 room 1600 at 9~30 for further proceedings. 

Dated: VVllite Plains, New York 
Juli 'lO, 20'14 
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