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SUPREME COURT OF THE STATE Or NEW YORK 
QOUNTY or::·wssTCHESTER 

PRESENT: HON, W1LLIAM J. GIACOMO~ J,,S.C, 
......... :-.~"""'"·'"" .................................................. _ .............................. "". ..... ""'." ..................................... ~ ................. "'." ............. """~"'."-:-· .. ·:-·-·- ......... -. ......... ,.... ............................................................................. x 
PRATAP $;\FRA and S0tv1A DfBTHIBUTORS, LLC, 

Plaintiffs, 

Hl!\•1ESH PATEL: SlJNR!SE VVHOLESAlERS, INC,, 
HHAVESH PATEL and JOHN DOES i-'10, 

Defendant 

~n\:tex No, 57 426/20:1 3 
Deci$!On & Order 

The foHowing p~pers numbered 1 to to were read on defendants' ·rnotion to disrnlss.the 
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Faetua~ and Procedural aackground 
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Plaintiff$ con1n1enc,ed this action again$t defendants asserting causes of action 

sovnding in fraud, fraud in contract, conversion, negligent misrepn:~sentatlon, con$piracy 

tq defo~tKJ, atding and abetting tortlous conduct promissory estoppd, unjust enrichment 

and breach of contract 

Defendants make thi.s- pre~answer rnotkm to dismiss the complaint pursuant to 

CPLH 32'l1(a){7) for fam,ire tq state a cause of action, ln opposition, plaintiffs argue that 

ghten that their factw~l allegations are entitled every favorable inference, they have 

sufficlently stated an causes of action, 

Di$CU$$fOU 

On a motion to dismiss a complaint pursuant to CPLR §3211 (a)\7} for ffli!ure to state 

a cause of action, "the court nwst hberally construe the complaint :t~~c<;<$pt all facts as 

alleged in the pleading to be true, accord the plaintiff the benefit of ever/ favorable 

inferenc,fJ, and detennine on~y·wnether the facts a$ alleged fit vvithin any c,ogniz:ahlB !egai 

theor./' Uv1it101;~iol v Belkin BV, 109 AD3<l 520 f2':';-J Dept 20f3J; S~"?.e Leon v 1Wa11ine·~r, &4 

NY2d 83, 87-88; TteeHne 990 St&i;vaff·f>ort.mw."S, LLC v RAlTAtria, LLC, ·~!07 AD3d 7$B, 

79'1 fzno Dept 20131J. !'v1oreover, "[wJherB evidentiary rnaterla} is submitted and corn:;id~~red 

.on$ rnoUon to dismiss a complaint pursuant to CPLH ;5211(a)(1), and the motion is not 

e-unverted into one for surnrnaryjudgrnent, the question becornes whether the p!aintltfhas 

a cause of action, not v1hether the plaintiff has stah<Jd one" (Rabos v H & F?. Be.gets & 

Bakery, inc,, 100 AD3d 849, 8$1,.,--8$2[2<",,:i Dept 20t2]; see Guggenhehner v Glnztmrg, 4$ 

NY2d 268, 274--275; Mitiovk;i v Belkin BV, 109 AD3d 520 [2r,,:.t Dept 2013]), Ho\iV0\«0~', 

'\m~ess it has been shown that a material fact as daimed by the pleader to be one is not 

a fact at al! and unless it can be said that no slgnlflcant dispute exfsts regarding lt agciin 
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dismissal should not eventuateir (Gugftenl16'JYnfj'f' ~r Glnzburg, 43 NY2d at .275; see Rabos 

v f<:&R Bagels & Bakety, Iner, 100 ADSd 849, 85'1¥852 r;r1 Dept20t2J). 

Pursuant to CPLR 30'16(b},. "whem a cause o:f action or defense is based upon 

rnisrBpresentaUon [or] fraud,,, the circumstances constituting the '#rung shall he stated in 

detaiL~' The Court note$ that in their complaintplaintlffs make specific aHegatkms regarding 

th¢ aHege<l fraud. The complak1t alteges·hcw each defendant made fotse representations 

and oiTiiss~ons \Nith the knowledge that they were false with the intent to havo plaintltts rely 

on those repn3sontatlons, upon 'Nhich plaintiffs did rely and thereafter suft"ered damages. 

For exarnph~, plaintiffs rnake very spec!HcaHegatlons regarding how defendants improperly 

represented to him that Sunrise vvas worth much rnore than vvhat was refl:ecteti on the 

business's tax return or its·boo~;s. 

A<x::ordingly, defBndants' rnotion to dismiss plaintlffS' first cause of action sounding 

in fraud fS DENIED .. 

VVith respect to pla~nhffs' second cause of action seek~ng damages for constructive 

fraud, defendants argue that such a clairn is not valid since ther:e \<\•'.as no fiduciary or 

confMent!aj m~at!onship hehveen pfaintiffs and defendants. In this seemingly arrns--!ength 

business transaction, plaintiffs have not $ufficlent!y alleged the z~xistz<mz~e of a fiduciary· 

relationship befo.«een the parties (soe l3roJ,,Vtf v, Look~voo(l, 76 AD2d 72't, 73·1 [Z~'~ Dept 

tSSOJ), Acc-ordlng!y, plaintiffs' second cause of acUon is DlSMISSED. 

Defendants do not seek dismlssa~ plaintiffs' third cause of action sounding in 

conversion. 

VVltn rfJSpect to plaintiffs' fourth cause of action sounding tn negHgent 

rnisrepresantation, a c!airn tor negligent misrapn:~s~311tat.km reqvlr~%~ the p!~intfft b:,) 
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demonstrate (1) the existence of a speda~ or privity-Uke relationship irnposing a duty on tt1e 

defendant to impart correct information to the p!a%r1tifr; {2} that the inforrnation vvas 

~ncorrect; and ($}reasonable reliance on the information (see Parrott v Coopets & Lybmm..I, 

95NY2d 479, 484 f2000J; Mu(phy V' Kuhn, 90 NY2d 266, 270 ['19871). In viewofthe fo~c-t 

that there is no allegation of a speda:! or prhlity-Hke· relatRmship betv1een the parties, tNs 

cause of action is O~SMISSEO, 

Plaintiffs' fifth cause of action sounding in conspiracy to comrnit a fraud must be 

rnSMlSSED since New 'York does not rec:oognize a cause of action for civil conspiraoy (see 

F~~ppa$ v. Passias, 271 AD2d 420 f2'~'i Dept 20001). 

Plaintiffs/ s~xth, sevBnth and e~ghth causes ofact!ons sound in aiding and abetting 

a fraud, To plead a cause of action to recover darnages for aiding and abetting fraud, the 

cornp!a!nt must.allege the existence of an underlying fraud, know!edgB of the fraud by the 

aider and abettor, and substantial assistance by the aider and abettor in the achievei:nent 

ofthefraud (see Stanfi-ek:lOffshoreLeveragedAssets, Ud v tv1etropontan LifB Ins. Co., 64 

.AD3d 472, 476 [1,,1
· Dept 2009}), Here, since p!akififfs h$Ve sufflctent!y alleged a fraud 

cau$e of action, defendants' motion to dismiss the sixth, seventh, and eighth causes ot 

action is DENIED. 

P!aintitfs' ninth cause. of action is for promissory estoppel, To state a viable cause 

of action for promissory estoppeL the following elements must be established: (i) an oral 

promise that ls suffidenHy dear and unambiguous; (2} reasonab~e rBliance on the prornise 

by a party; and (3} lnjury caused by the reliance (see H..nigld Sec, v Fk..iw:#ary Trust Co., 5 

AD3d i7'2 n~~t Dept 2004]} Here, p~aintnf made sufficient tactual aHegations to support a 

4 
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L~~~;~,\~~~~~r-

dairn for prornrssory estopµe!, Defendants' mofo:m to dh~mi:S$ the ninth C$us.e of action is 

DEN~ED, 

Defendants do not seek to dismiss the tenth cause of ae-Hon sounding Jn untust 

enrichment. 

Plaintiffs' eleventh cause of action seeks dama~}es for breach of contract Gontrars/ 

to defendants' arguments plaintiff has sufficiently alleged an the elements of a brn~ach of 

contract cause of action, Accordingly, deferidants' mofion to dismiss the tenth cause of 

Defendants ah~o seek to dismiss plaintiffs.' request for an award of treble damages, 

punitive damages and attorney$ f¢¢$, Plaintiff does not dispute·that tremble darna9es are 

only available when express@y provided by $tatute, Nor do they dispute that no such statute 

sets of books, submitted ln~proper tax returns and doctored other docurnents a$ part ot this 

buskiess transaction, they have alleged sufficient facts to support a claim for punitive 

[* 5]



Accordingly, defendants' motion seeKing to dismiss plaintiffs' c!afrns for treble 

darnages and attorneys fees is GRANTED, however, thek motion seeking to disrniss 

plaintiffs' punWve darnages claim ~s DENJED .. 

Deft:mdants' motion to chsmiss }s GRANTED only to the extent of disrni:ssing 

pJaintiffs' sec.one, fourth andHfth causes of action and plaintiffs' claims for treble t)amages 

and attorneys ft:~Bs. The motion is DENIED in au other respects. 

Ttw; parties are to appear in the PmHminary Conference Part on February 24, 20'14, 

roon1 BOO at 9:30 aJn. for further proceedings. 

Dated: VVhite Plains, New York 
January 6. 20·14 
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