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PRATAP SAPRA and SOMA DISTRIBUTORS, LLC,
Plaintiffs,

-ggainst- : ﬁ&m&sm & i}rﬁm

SH PATEL. SUNRISE WHOLESALERS. INC.
BHAVESH FATEL and JOHN DOES 1410,
Defondant

The following papsss numberad 1 o 10 wers read on defendants’ maolion 1o dismiss the

compisint: PAPERS NUMBERED
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which is @mmfim} by defendant Himesh Patel and Bhavesh Patel. Flanlifls intended on
nurchasing  the assels of Sunrise. In the spring of 3010, plaintiffs paid 3600000 fo
dstendants as a good faith deposit towsrds the purchase of Buntise. Apparently the sals
was never consummated, however, plaintiffs did receive a refund of the S800,.000 In May
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Flanttts commencsd this action against defendants asserting causss of agtion
sounding i fraud, fraud in contract, conversion, negligent misrepresantation, conspivacy
1o defraud, siding and sbelling tortious conduct, promissory gxmggg@% unjust andchment
and breach of contrant

Defendants make this pre-answer motion o dismiss e complaint pursuant i

GRLR 321 Ha)?) for falure to stale a cause (}? action. in opposition, plaimtifs araue that

given that their factual sliegations are entitied svery favorable infvence, they have
sufficiently stohad ol causss of action.
Discussion

Ona mation to diamiss a complaint pursuant o CPLR 8321 a7 for fallive to state

8 vause of achon, “the couwrt must fherally construe the complaint, accept all facls a3

alleged in the pleading o be true, aocord the @iazm;ff the benetlt of svery favorable
infergnce, and determing only whether the facts as alleged # within any cognicable lsgal
theory” (Minavicd v Bellon BV, 109 AD3d 820 [27 Dept 20131 see Leon v Marfines, 84
NYZ2d $3, 87-88: Tresline 990 Stewart Partners, LLC v RAIT Aia, LLC, 107 AD3d 788,
7812 Dept 20131 Morsover, “{wihere evid entiary material is sa‘am;iis‘ﬁ and considersd
on g moton fo dismiss 8 complaint pursuant to CRLR 331107, and the motion is not
canverted 0 one for summary judgment, the question becomaes whathes the plantiff has

a8 causs of sction, nol whether the pi&amm‘ has stated one” {Rabos v B & R Bagels &

Bakeny. foc., 100 ADSH 848, 8518532 Dapt 20121 see Suggenheimss v Ginzburg, 823

5

NYZd 208, 274-278 Minovicl v Belkin BV, 108 AD3d 520 [2™ Dept 2013 Howsver,
“urdsss i has been shown that a materiad fast as claimed by the pleader to be one is not

a fact at afl and unfoss 8 can be said that no significant dispute suists ragarding /. again




dizsmissal should not eventusts” (Guggenheiner v Ginzbung A3 NYJd st Z75, swe Kabog
« R&R &agsss & Bakery, Inc., 100 AD3d 849, 851-852 {27 Dept 20121
Fursuant to CPLR 3018(b) “whare a cause of action or defense is bassd upon
misrepresenistion for] fraud |, the groumstances constituting the wrang shall be stsled
datal " The Court notes that in thelr complaint plaintiffs make specific allegations reganding
the alleged fraud. The complaint allsges how each defendant made false representations
and omissions with the knowindge thal they werg | ai’-@@ with the intent to have plaintiffe miy
on those ropresentations, upon whinh plaintiffs did relv and thersafler suffersd damages.
Foraxampla, plaintifts make vary specific ﬁﬁ&%gé’fisns reasding how defendants impropetly
representad o him that ?:mﬁms@ was worth much mors than what was reflscted on the
business's tax return or its books.
Agcomingly, defendants’ motion to dism miss plaintiffs’ first cause of astion sounding
in braud s DENIEDR
With respeat o plaintify’ second causs of action seeking damagss for constructive
fraud, defendants arque that such 3 claim is not valid since there was no flusiary or
confidential redstionship between plaintiffs and defendants. in this sesmingly srms-length
solationshin betwoen the ;mm o9 {xes Brownr v Lockwood, 78 ADRG 721, 731 12 Dept
19801 Accordingly, plaintiffs’ second cause of action is DISMISSED.
Dofandants do not sesk dismizsal plainiiffs’ third cause of action zounding in
CONMYaIRION.
YWHR respent o plaintifis’ fourth csuse of action sounding it negligent
misrepresantation, a oaim for negligen misrapasentation reguires the plaintif w©
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asmonsusis{iithe existence of & special or privity-like relationship imposing a gty on the
asfendant to mpad oorrect information o the plantill, (2} thal the ndormation was

meorrect and (3} reasonabie reliance on the informption (ses Parroll v Coopers & Lvhrand,

95 NYZd 470, 484 {20001 Murphy v Kuhn, 90 NY2d 266, 270 [1887]) In view of the fact

that there s no allegation of 3 special or privity-ike ralstionship betwean the parlies this

oause of action ik DISMISSED

Plaintiffs’ filth cause of action sounding in conspiracy 1o commit & faud must be

DISMISEED since New York does not recognize 3 osuse of action for ol conspliracy (see

Pappas v Passias, 371 ADE 420 {2 Dept 20000

Flaintiffy’ sixth, seventh and gighth causes of atlions sound in alding and abstling
a fraud Toplead @ cause of action to recover damages o asm\g ot abetting Yaud, the
complaint must & flege the existence of an underying fraud, knowledge of the frawd by the
alder and abstior, and substantial assistance by the sider and abetior 1 the aohwvemant
of the fraud {see Stanfield Ofshore Leveraged Assels, Lid v Melfropolitan Life s o 84
ADRd 473, 478 [17 Diept 2008 Hers, since plainiiifs have sulficiently slleged o fraud

cauge of action, defendants’ motion 1o dismiss the sinth, seventh, and eighth causes of

Plaintifis’ ninth cause of sction is for promissory estoppal. To state o viahie cause
of action fr promissory estoppel. the following slements must be ssigblished: {1} an oral
promise that iz sufficiently clear and uosmbiguous; (2) reasonable reliancs on the promiss
Dy & party, and (3) inury caused by the reliance (3es Roight! See. v Fidusiary Trust G, B

ADZ 172 119 Dept 2004]). Hare, @x&i??i‘*f made sufficisnt faciual allegations o supgont &



olsim for promizsory estoppel Defendants’ motion o dismiss the ninth nause of antion &

DENIED.
Defendants du not ssek o dismizg the fenth cause of aclion sounding in unust
striphunent.

Plaintifls sleventh pause of aation seeks damsgss for bresch of cordract, Contrary

e defendants’ srguments plamtllt bas sufficiently o Haged all the sloments of 3 braach of

contract causs of action. Accordingly, defendanis molon o dismiss the fenth causs of

solion is DENIEL.

Defandants also seek to dismiss plantiffs’ reguest for an sward of treble damages,
punttive damages and atformeys fees. Plaintiff doss not disputs that remble damages sre
cnly avalabde when expressiy pravided by statuds No do they dispude that no such siatute
s apphicsbie hereln. With raspect to puntive damages and &iﬁsmﬁy@ foes, platiff arguss
hat such swscds would be spproprisis i they prove bad falth ang sctugl malice.

In visw of the fact thal plaintiffs have glisged that defendants infentionally kepl e
sty of books, submitted improper s tetutns and doctored other dooumanis as part of this
businsss ransaction, they have alleged sufficiant facls o support a olsin e purtitive
damages (ses Walker v, Sheldon, 10 NY3d 401 118811, Howevsr, plainiiff has not alleged
sufficiant facts to support their olaim for attomeys fees (see Brook Shopping Dfrs. v Bass,
T A D018, 483 NY . 5.3d 1024 [ Dept 108511the allegations of the complaint tall
short of damonstiating actiss! malice and that defendants acted with disintersated
matevoisnces, nlentionally sesking o inflic sconomic injuty on plaintills by forong ham o

angags legal counssill
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Acoordingly, defendants’ motion seeking to dismiss plaintitfs’ claims for trebls
damsages and attorneys fees is GRANTED, howevsr, thelr motion zesking to dismiss
;}i@;*fﬁa« punitive damages claim s RENIED.

Bummary

Defendants’ motion to dismiss i GRANTED only to the sxtant of dismissing
plaintitfe’ senond, fourth and fifth causes of action and plainliffs’ claims for freble damagss
and attomeys fees. The motion is DENIED in all other respents.

The parties ate 10 apper in the Preliminary Conference Part on February 34, 301,

&

roon 800 af 5120 a.m. for funther procsedings.

ated: White Plaing. New Yok
Janisry &, 2014




