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Commence the statutory 
tlrne for appeals as of right 
(CPLR 55i3faJ), ym,i aro 
advfaed to servE~ ·a copy 
of this order, :iNi!h notice 
of entry, upon aH parUes. 

SUPREME COURT OF THE STATE OF NEW' YORK 
COUNTY OF \NESTCHESTER 

PRESENT: HOK VV!LUAM ,J. GtACOtv'10, J.8.C. 

, ... ,., ............... W--NNN ___________ w.---·---·----------········-"""WAWNN-YYYYYY ____ w _____ .._. ......... , ___ x 

TUVVANOA C. MARTIN, as Administratrtx of the Estate of 
JOHN AL\ltN MART~N H, decea$ed, ,JOHN MARTIN, EMMA 
~v1ARTIN. and TU\lVJ\NDA C. MAHT!N, !ndivictuaHy, 

Plaintiff. 

-·against-· 

AB!UTY BEYOND D!SABHJTY and PHIUP E CONi\lY, 
Defendants, 

, ..................... --------------------------------··w··-·""""""""····--·-......................................... x 

Index No. 64948/2013 

DECISION & ORDER 

The foHowing papers numbered 1 to ·10 ~vere cmmidemd on dafendants' rnotion k;} dismiss 

and plaintiff's cross moHonto strike Philip Conaty's affirrnabon tn supportoHhe defern1ants' 

moHon. 

Notice of Motion/AffidavtmlExhibits. . ............................. , ............ , ______________ J:J, 
Notice of Cross Motkm/Affidavlts/Exhibits/Memo of Lavv ---~----.... ----~-----§.::~ 
Defendants' /\ffkJavits OpposWon to the Cross Motion___ ----------------~~-................ , .. R 
De·fB:r1daJ1ts~ Rep.ly' ,~,~~,,,,,,,,,,,,,,",,,,,,,,,,,,,",,,,_,,,,,,,,~,~~ ~~~~111 

FACTUAL ANO PROCEDURAL BACKGROUND 

In ·1985, at the age of ·15 John Maii~n H suffered a traurnatic brain §njury rendering 

hhn incapacitated, By order dated March 3, 1987, defendant Philip E Conaty '.vas 

appointed guardian of John, 

On Novernber 3, 2012, while a resident of defendant AbiHty Beyond Disability ("the 

facility"), John died. According to Conaty, he attempted to contact John's family but did net 

have updatod contact inforrnatlorL Tnareafter, on November B, 2012, at Conaty's direction 
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John \Nas burled .at Oakwook Cemetery, Yonkers, Nex.v York. \!<.flthin a week of the funeral, 

death. According to defendants, thereafter they W'Orked \Nith pialntlffs to disinter ~John and 

move his rernains to a cemetery of the tarnily's choosing in Monticello on Qf about 

November 26, 20·12. 

On September 24, 2013< p!a~ntiffs commenced this act~on seeking damaues from . ' ..... .... .... 

both defendants on a daim of loss of sepulcher and against Conaty, individually, seeking 

money damages for his fatlure to comply with provisions of Artlck~ S 1 of the fl.•1ental Hyglene 

La\<v. ki Uw cornplaint, plaintiffs aHege, among other things, that Conaty failt~d to notify 

thr:wn of John's death, failed to aHow John to have tne greah.-;;st amount of independence 

in light of his limited functioning fal!lng to consult vvith the family about his care. tamng to 

vis!hvith John at least 4 times per year, and by falling to me annual reports. Plaintiffs claim 

these violations of the tv1enta! Health Lavv resulted in their suffering emotional damages. 

Defendant Conaty moves to dismiss the complaint against him on the ground that 

gn action cannot be brought against a court appointed guardian without flrst seeking 

perrnission from th~~ court, that plaintiffs' lack standing because they are not in privity of 

contract vvith Conaty, and that Artide ~H provides guardians with immunity from actions 

based upon their failure to comply \Vlth the provisions of statute. 

P!ainHffs dross rnove to strike thB afi'lrrnatlon of Conaty submitted ln support of the 

motion on the ground that a party to an action cannot submit an affirmation pursuant to 

CPLR 2106whid1 permits the use of affirmations only by attorneys, physicians,, osteopaths 

and dentists. 
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Plaintiffs also oppose the motion on the ground that privity of contract is irrelevant, 

that the reporting requirements of Mental Hygiene Law 81.31 and B·l-32 apply to Conaty, 

and that Conaty %snot immune from dairns sounding ~n common law negligence. 

!n oppositJon to the cmss motion, defendants submit an affidavit frorn Conaty i_.vhich 

is identical to the affirmation. previously submitted, 

DISCUSSfON 

Once a guardian is appointed for an incapacitated person, litigation against the 

incapacitated person a.nd against the guardian as representative of the incapacitated 

person shou~d not proceed without the permission of the court which appointed the 

guardian (see W'right v_ Rickards, 942. N.Y.S.2d '153, 154+, 94 A.D,3d 874, 875 [2f"! Dept 

20-12]; Carter v, Beckw~·th, '128 NY, 3-12, 316, 28 N,E 582: Matter of Linden-Rath, 188 

l\4isc.2d 537, 539, 729 N.Y.S.2d 265), However, permission to commence this type of 

action against. the defendants can be granted nunc pm hmc (see Grant v, Humbert, ·114 

App,Div, 462, 466, ·100 N.Y.S. 44; Matter of Linden-Rath, 188 Misc.2d at 540 n. ·1, 7.29 

!n their rnotion papers and opposition papE~rs, defendants concede that plaintiffs 

have a!!eged a claim for loss of sepulcher against Conaty (the msorution of which is. a 

question of fact), they argue that cause of action should be dismissed because pla!ntiffs 

failed to seek !eave of Court 
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In \llEN<l of the fact plaintiffs may have a viable clairn of loss of sepukher, the Court 

grants ptalntitfs perrniss~on to assert this claim nunc pro tune and, therefore, DENIES 

Conaty's rnotion to dismiss the first cause of actiort 

HO\NErver, with respect to the second cause of action, Conaty's rnotion to disrniss 

that cause of action must be grantezt 

The plaintiffs do not have standing to bring an action against Conaty. First the Court 

notes that Conaty o~ves no duty to the p!aintiff s other than in his capacity as a puardian 

for John. !">Jfomovm, the remedy avaibble to plaintiffs is not an action seeking damages 

against Conaty individually, but an action pursuant to Article 8·1 to remove a guardian due 

to misconduct {see Mental Hygiene Law§ 81.35; see Hlso Jn ro Cannen h., 80 AD. 3d 

'W49, 935 N.Y.S;2d s·rn pnd Dept 20·11]), 

The Court also notes that Conaty was appointed guardian of John and was ordered 

to protect John's funds. There is no allegation that Conaty rnisappropriated any of John's 

funds or that any of the day to day decisions made by Conaty ~vere detrimental to John. 

To the extent that there is penalty tor failing to c.ornply with the reporting provisions of 

Article 81 the penaity imposed \>Vould be the reduction of the guardian fees avvarded to the 

guardian (see Mental Hygiene Lavv § 81.44). Hore, Conaty has not submitted an 

application for 9uardian fees. 

Based on the foregoing, defendants' motion to dismiss the fast cause of action is 

DENWD and to dismiss the St":}COnd cause of act~on is GHANTE::D. 
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Plarntiff's Motion to Strike Conaty's Affirmation 

To the extent that the submission of Conatv's affirmation in support of his motion , .. 

vvas improper, that de-feet has bez':Jn remedied by the subrnission of an affidavit setting for 

identical facts (sel? genera!1y VVestz~r v Sussnu1n, 304 I\. D.2ct 6S6, /5/ N.'{.82d 500 f2m 

Dept 2003J). 

Accordingly. plaintiffs' motion is DENIED, 

The parties are directed to appear in the Compliance Part on December 3, 2014 

as previously scheduled. 

Dated: VVhitB Plains, New York 
October 6, 2014 
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