Martin v Ability Beyond Disability

2014 NY Slip Op 33021(U)

October 6, 2014

Sup Ct, Westchester County

Docket Number: 64948/2013

Judge: William J. Giacomo

Cases posted with a "30000" identifier, i.e., 2013 NY
Slip Op 30001(U), are republished from various state
and local government websites. These include the New
York State Unified Court System's E-Courts Service,
and the Bronx County Clerk's office.

This opinion is uncorrected and not selected for official
publication.




[*... - i pper \\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\ AN SEERECRRAAAANANNSRNSS : RISy INL]_—_X ]\K) 6 49 4:8 [ 20 13
NYSCEF DCﬁ NO 51 RECEI VED 'NYSCEF: 10/ 06/ 2014

Lommenes the staludory
time for sppesls as of right

\&F‘LR 5513aD, you are
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of enley, upon all parties,

SUFREME COQURT OF THE BTATE OF NEW YORK
CQUNTY OF WEBTCHESTER
PRESENT: HON WILLIAM . GIACOMO, U8 .0

TUBNVANDA U MARTIN, as Administratnix of the Extate of
JOHN ALVIN MARTIN ] decessed, JOHNMARTIN, EMMA
MARTIN,G and TUWANDA € MARTIN, Individually,
Plaintil,
Index No. 48482013
~aganst
. DECISION & ORDER
ARILITY BEYOND DISARILITY ad PHILIP E. CGONATY,
Defendans.

- X
The folowing papers nunbered 1 1010 were considerad on defendants’ motion to dismiss

and plaintiff's cross miction 1o stike Phitip Conaty’s affinmation in support of the defendanty’

RO PAPERS NUMBERED

Nothos of MotiondAfuiacitniBxhibis 1.3
Notoe of Cross Motion/AfidavitsibxhibitisiMemo of Law -8
Uslendants’ Affidavits Opposition {o the Cross Motian ¢
Dafendanty’ Raply 10

FACTUAL AND PROCEDURAL BACKGROUND

in 1688, at the age of 15 John Martin 1 sufferad a traumatic bradn injury sendaning
fm incapaciisiad, By order dated March 3, 1887, defendant Philip B, Conaly was
appointed guacdian of dJohn,

Qn November 3, 2018, while a resident of defendant Ability Beyond Disshildy (the
faciity ™y, John {fsﬁ{} According o Conaty, he atlempled o contast John's Tarmily but did not

Bave updated contact information. Tharealter, on Novamber @, 2012, at Conaly's direction
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John was burled at Dakwook Cemetery, Yonkers, Now York, Within a wees of the funeral,
olaintf Emme Martin, Jobivs mother, calind the facility and was advised of her son's
ﬁﬁé’{h. According to defendants, theresfter they worked with plaintifs to disinter John and
oy his remams 0 3 ﬁ:&f’(iéi&f}* of the family's choosing i Monticelio an or about
Novamber 28, 2012,

On Septanbar 24, 2013, plaintiffs cormenced this achon sseking damages fiom
both defendants on a claim of loss of sepulcher and against Conaty, imﬁiv‘idmﬁy, seeking
mahey damages Tor hig fallure 10 comply with provisions of Article 81 of the Menta! Hygisne
Law. It the complaint, plainiiffs allege, among other things, that Consty fallad to nolily
them of John's death, failed to aiisw John o have the groatest amount of independanos
i1 Kght of hig miled functioning failing to consull with the family sbowt his care, failng o
visit with John al least 4 tmes per year, amd by falling 1o file annual raports. Plaintiffs claim
these viviations of the Mental Health Law rasulted in thelr suffering emotional damages.

Defendant Conaly moves to dismiss the complaint against him on the ground that
ar action cannot be brought against a court sppointed guardian withouw Sirst sesking
panission from the courd, thet plaintiffs’ lack standing becauss they ave not in privily of
sontract with Conaty | and that Article 81 provides guardians with immunity from sctions
hasad upon é?z&si% failure o comply with the provisions of slatite.

Plaintiffs cross mave to sirtks the affitmation of Conaty submitted In support of the
motion on the ground that a party to 30 action cannot submit an effirmation pursuant to
CPLR 2108 which permits the uss of affinmations only by attormeys, physitians, osteapaths

and dantiniz.



Plaintiffs alsa appose the motion on the ground that privity of contract s relevant,
that the reporiing requirements of Mental Hygiene Law 81.31 and 81.38 apply to Conaty,
and that Conaty & not nmune from claims sounding in commaon law negligens

in apposition to the cross motion, defendants submit an affidavit from Conaty whic
is idanticst to the affrmation previously submitted.

PHBCUSSION
Defendants” Motion to Dismiss

Once 3 guardian is appointed for an incapacitated person, Htigation against the
mwagwam"ﬁm pergon and against the guardian as represenistive of the incapaciated
persan should not proceed without the penmission of the courd which appointed the
guardian {see Wright v. Rickards, 842 N.Y.8.2d 153, 1564+, 94 A.D.3d 874, 875 2™ Dapt
2012%, Carler v ié&ckw:‘éh, 128 NUY. 312, 316, 38 M.E. 882 Matter of Lindesn-Rath, 188
Misc. 2d 537, 538, 720 N.Y.S.2d 268). However, permission to commence this type of
action sgainst the defendants can be grantad nune pro func { see Grant v. Humber!, 114
App. Div. 483, 4868 100 NY.S. 44, Matlter of Linden-Rath, 188 Misc 2d a1 540 n. 1, 728
NY.8.3d 2851

iy thair ﬁ.‘iéﬁ@n papers and apposition papsrs, dafendants soncede that plantiffs
have alleged & claim for loss of sepuicher againgt Conatly {the resoluticn of which s a
guestion of facl), they argue that cause of action should be disminsed bocause plaintifs

failed to saek leave of Court.




in view of the fact plaintiffs may have 3 viable daim of ngs of sepuicher, the Qourt
grants plaintiffs peomission o assort this claim sune pro fune and, therehove, DENIES
Conaly’'s motion o dismisg the first cause of action,

b}

Howsver, with raapeact {0 the gecand cause of action, Conaly's motion o dismiss
that cause of action must be granted.

The J&si’?iﬁff& do not have standing 1 bring an action agamnst Conaty. Flest the Court
notes that Conaty owes no duty o the plaintiff's other than i his capaolly as a guardean
for John, Morsover, the remady avaliable o plaintitfs s not an action sseking damages
against Conaty individually, but an aclion pursuant 1o Adicle 81 rremuve & guardian due
to misconduct {see Mental Hygisns Law § 81.35; see also inre i?a;tsﬁm M0 A D
1048, 938 NY.8.3a 518 [ Dept 301D

The Court also notes that Conaty was appoitted guardian of Joho and was ordessd
o protect Johw's funds. There is oo allegation that Conaty misapproprated any of John's
funas o that am}; of the day to day decigions made by Conaty were detrimentat ko John,
To the extent ’zm* thers g penglty & failing to comply with the reporting provigions of
Article 81 the penalty imposad would be the reduction of the gusrdian fees awardad o the
guardian {sge Mental Hyglene Law  § 81.44) Herg, Congty hasg nol submitted an
apphication for »;;;;asdiaﬂ feas,

Based on the forsgoing, defendants’ mation to dismiss the first cauge of action is

DENIED and to digmiss the second cause of action is GRANTED.
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Plaintiff's Motion o Strike Conaty's Affiemation
To the axtent that the submission of Conaly's affirmation In suppoert of his motlion
was impropsr, that defect has been remedied by the submission of an aifidavit setting for
7 |

Dapt 2003},
Acoordingly, plaintiffs’ motion is DENIED.
The parties gre divected o appear m»ihe Compliance Parton December 3, 2014

as pravicusly schedulsd,

Dated: White Plaing, New York
Oofober 8, 2014
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