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UPREME OURT OF THE STATE OF NEW YORK 
OUNTY F THE BRONX - Part 4 

+ ------------- ---------------------------------------------------------x t the Matt r of the Application of 
elvin RQ 

Petitioner, 

f r a Judg ent Pursuant to Article 78 of the 
ivil Practi e Law and Rules 

-against-

iala, as Commissioner of the 
ew York tate Department of Motor Vehicles, 

nd The N w York State Department of 
otor V eh des 

Respondents 

------------- -------------------------------------------------------------x 
pa ers numbered 1 to 5 read on this Article 78 

Order to Sh w Cause - Affirmation in Support -Petition 

Verified An wer - Exhibits 

Reply 

Index No.: 260278/14 

Decision and Order 

Howard H. Sherman 
J. S. C. 

submitted 05/13/14 

1,2,3 

4 

5 

application by petitioner for an order pursuant to C.P.L.R. Article 78, 
annulling the January 28, 2014 decision of the respondent New York State 
Departme t of Motor Vehicles Administrative Appeal Board affirming a 
determin tion of the Administrative Law Judge (" ALJ") , which, after a hearing 
pursuant o Vehicle and Traffic Law 1194 ( c ), directed the revocation of petitioner's 
driver's li ense, is hereby transferred to the Appellate Division, First Department 
pursuant o C.P.L.R. 7804(g). 
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After a hearing at which petitioner and the arresting officer testified, the 

A J found t at on September 9, 2012 in Suffolk County, New York, the police 

o ficer had r asonable grounds to believe that petitioner was operating a motor vehicle 

in violation f Vehicle and Traffic Law§ 1192 in that the officer observed petitioner fail 

to maintain is lane of travel, and "displayed strong smell of alcoholic beverage on 

br ath; glass , bloodshot eyes; slurred speech; and impaired motor coordination." 

The LJ further found that the police officer made a lawful arrest of Kelvin 

mero ("R mero") who refused to submit to a chemical test for the purpose of 

d termining the alcohol content of his blood . 1 

With espect to such "refusal", the ALJ found that petitioner" was given 

s fficient w rning, in clear or unequivocal language prior to such refusal that such 

re usal to su mit to such chemical test2 or any portion thereof would result in the 

i mediates spension and subsequent revocation of his/her license or operating 

ether or not he/she was found guilty of the charge on which he/she was 

a rested." 

On a peal, the appeals board addressed four arguments, specifically, that the 

e idence fai ed to establish: 1) that the stop and arrest was lawful; 2) that the refusal 

1 The elated criminal action remains pending in Suffolk County District Court. 

2 The fficer testified that he administered three field sobriety tests, all of which plaintiff failed, 
a d a pre-sere n breath test that resulted in a positive reading. 
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w rnings we e read to Romero in clear and unequivocal language, and 3) the alleged 

re usal was nowing and intelligent . Lastly, was considered the argument that 

se first language is Spanish, "didn't understand the refusal warnings." 

ard held that the officer's testimony and that of the petitioner, together 

w'th the doc mentary evidence, was sufficient to support the ALJ's findings, 

es ablishing oth a reasonable basis for the stop and probable cause for the arrest based 

u on the officer's observations of intoxication. It was also determined that the 

e idence est blished that petitioner was "adequately warned of the consequences of 

d that he refused to take the chemical test." 

extent that there was an issue of credibility raised by the officer's 

te timony d that of petitioner, the board found no reason to disturb the ALJ' s 

f that issue in this case. In light of the officer's testimony that petitioner 

nderstand and to respond to questions posed in English, and the report of 

re usal, as ell as ability of petitioner to testify at the hearing without the assistance of 

a interpret r , it was concluded that the ALJ could infer that petitioner had sufficient 

g of English "such that the warnings given were sufficient." 

P tition 

Petiti ner brought this proceeding to review the agency determination 

c ntending hat the matter should be reversed and dismissed because the evidence 

a duced at he statutory hearing "was not sufficient to show that [petitioner] was 

p operly ad ised of the consequences of his refusal as a result of the officer's repeated 
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i correct, in onsistent and equivocal 'layman's explanations' which were confusingly 

in onsistent ith the statutorily required written warnings." 

ency opposes the application and asserts that to the extent that the petition 

ra ses an iss e of substantial evidence, it should be transferred to the Appellate 

Di ision, 

Fi st Depar ent pursuant to CPLR § 7804(g). Alternatively, it is argued that the 

d terminatio affirming the ALJ' s finding that petitioner had violated Vehicle and 

1194 by refusing a chemical test is supported by substantial evidence, and · 

either ar itrary nor capricious. 

In rep y, petitioner argues that although a statutorily mandated hearing was 

th issue pre ented is one of legal interpretation, and as such, the matter should be 

h ard and d termined by this court . 

Discussion and Conclusions 

Upon review of the petition, and respondent's answer and the reply thereto, it is 

finding f this court that the gravamen of petitioner's challenge is that the 

d terminati n of the Administrative Law Judge, after a hearing, including the finding 

t at petition r was given sufficient warning of the consequences of refusing to submit to 

a hemical t st, was not supported by substantial evidence, and as such, the matter 

s ould be tr nsferred to the Appellate Division (see, Matter of Iovino v. Martinez, 39 
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A D.3d 311, 35 NYS2d 36 [151 Dept. 2007]; Matter of Wagner v. Fiala, 113 A.D.3d 694, 

9 8 NYS2d 99 [2d Dept. 2014]). 

Acco dingly, it is hereby 

ORD RED that this proceeding be respectfully transferred for disposition 

rsuant to CPLR 7804(g) to the Appellate Division, First Department, and it is 

OR ERED that the Clerk of this Court is directed to transfer the file in the 

ove-entit ed proceeding to the Appellate Division, First Department, upon service of 

copy oft is order with notice of entry. 

This constitutes the decision and order of this court. 

ated: Jul 16, 2014 
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