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1503211998 Oecision and order dtd 1/16/14 .. , t 
.. 

PRESENT: 

HON. BERT A. BUNYAN" 

At an lAS Term, Part 8 of the Supreme Court 
of the State ofN- 'York, held in and for the 

· County of Kl~ at ~ Courthouse, at 360 
Adan:m Street, Brookt~ New Yorlc,. on the 

ib 16 day of Jan~2014. 

- ... ,,.. ... - - .. - .. - - - - ..... ,,.. ... - - - .. - •"· -· ... ~,,, .. - - - ....... -X 
MICHAEL SAMET, .as Exe®tor of the Bstate of 
Andrew Samet, lleceaseQ, 

-against-

lsMC L BI.NS()N, 

- .. - - - - - - .., !'It - - - - - - .., ·- ... .:. , .. ljlllt ·- - - - ....... - - ........ ,. .. :x. 
The folloWig ppm numbg' 1 to3 read herG 

Notiee of Motion/order to Show Cause/ 

Index No. l$DS2/98 

Petition/Crou Motion and. 
Affidavits(Affirmatlo.os)Annexed.~-~----------~ 
Opposing Affidavits (Affirrnationa)...._ _____ _ 

Reply Affidavits (Aftimmtions) ______ _ 

--------~~~Affida~~(Atlinuatibtl&)~~-----~ 

OtbetPapeB~· -----------~--~----------------------
Upon the foregoing papers, defendant Isaac I. Binson moves for an order: (1) 

pursuant to CPLR 2221 (a) and {d) .. granting him lCllVe to rcargue his prior motion for 

summary Judgment dismissing the amended verified complaint, which resulted in the 

decision and order of this 00\111:, dated June-25, 2013., wbioh denied his motion, and upon 

reargument, granting his motion fer SUlllIIl&ty judgment in whole or in pmt or, in the 
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1503211998 Decision and order dtd 1/16/14 

alternative; (2) pursuant to CPLR 22011' granting a stay of trial of this amion pending appeal 

of this coutt~s prior decision and order. 

Plvlcedwal H11f1111 

Plaintiff's decedent (and father) commenced the instant actian on May 4~ 199tt The 

original verified Qomplaint asserted 11 QBtr.se of action against defendant $0Ullding in money 

had and received; in essence, the action alleges an outstanding debt balance. De&ndant did 

not timely interpose an WISWer an~ consequently~ an November 13, 1998, this oourt 

entered a default judgment in plaintiff's favot. There wu no activity in this action until 

2006, when defendant mo~ by order to show cans~ for an Pl'det :vacatma the default 

judgment. Extensive motion and appellate "practice enswd .. 

Upon testhnony and evidence adduced ata averse 1ieating held on Match 15~ 2007, 

a Judicial Hearing Officer {JHO) of this court d.~d that service of process wtt1 

defective. Shortly thereafter, plaintiff moved to reject the JHO's recotn.mendation; 

defendant crou .. mo:ved for an order~ (l) confirming the recommend4Uon; (2) dismiuing the 

complaint fur lack of lM'rsonal jurisdiction; and (3) vacating the default judgment. By order 

dated September 17, 2007, this oomt (1) denied plaintiff's motion and (2) granted 

defendant's motion only to the extent that the complaint was dismissed, b11t with lea-re for 

plaintiff tQ properly serve DD amended pleading on defendant within 120 days.1 

1 Both parties appealed. from this order, which was affirmed by the AppellBte Di'Vi$fon 
(Samet v Bin.son, 67 AD3d 988 [2009] and 67 AD34 989 [2009}) •. 
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1503211998 Decision and orderdtd 1116114 

Subsequently, plidntiff's decedent timely s-erved and filed an amended -verified complaint i 

In response, on or about November 30tc 2007, defendant inteq>osed a verified answer with 

counterclaims.' 

Plaintiff's father subsequently died and the action was stayed. On July 1 s. 2008, 

plaintiff was appointed th~ executor of his father's estate md, by stipulation so-ordered by 

this court on August 6, 2008, the caption was amended to relleetthe substitution ofplallltiff. 

In early 2009. plaintiff moved for s.ummary jUdgment; defendant oross-moved for 

dismissal. By order dated January 20, 2010, this court deni«l both motions and ordered fh:at 

the parties proceed with discovery} Discovery ensued, and on August 29:i 201~ plaintiff 

filed a note of issue and certificate ofreadiness, indicating that the instan.t action was reaCly 

for trial. Thereafter) ea.ch~ moved far summary judgment 

By ordet dated J'une 25, 2013. this ;ourt denied both motions. As m1CV1111t to the 

instant motion for leave to reargue, this court rejected several of defendant's argu:nuulis in 

favor of sqnunary Judgment. ·First, this-oourt noted that defendant had notbeen deposed, and 

:z The armmded verified. com:plahlt asserts.. in essence, the same claim in the orlsinal 
comp)Jdnt, but adds the allegation that 011 at about ,January 110 2000, deAmdant volun.tari.ly signed an 
alleged c'Promissory Note.. (sotllCtimes teferred to as an UJOU") in :ftwor of decederit for the 
principal amount of defendarrt'& indebtedness to decedent. New causes of action assert, nong 
o~ a breach of oontract and an &QCOJ.JD.t stated. 

3 The eounterolaims allege, in~ that decedent was defendanf s business partner in the 
RDC Jewelry Company (RDC), and that from 1993 to 1996,, ~wrollgfWiy took possession 
ofRDC cash, as well as various itemJ of jewelry and pteQious metals. Plabitift in hi:s. reply tD the 
counterclaims, userts that the subject items were '~grossly inadequate security, for the monies lent 
to defendant." 

4 Plaintiff appealed from the order denying summary judgment and lost (seen 11 supra). 
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. . 

that summary judgment was :thus pmnature. This: court also pointed out that the instant 

action involves several factual disputes betwam the parties. snd it would be inappropriate 

for this court to grant swnmary judgment since certain facts are presumably within the 

exclusive :knowledge of defendant. AlS'o, this c::ourt rejected defendant's argument that the 

alleged note was une.nf.oreeable as a ~ .Qf law; this cowt noted that defendant's 

proffered arguments oonoornlng whether· the instrument wps enfotcuble as a promissory 

note might have merit but were reserved tbr resp_lution by the trier of fact. Lastly, this QOUft. 

rejected defendant's claim. that plaintiff~ by disposing of the alleged collateral for the 

purported debt was guilty of spoliation of evidence. This court; rc;quited tn view tbe 

heavily-disputed facts in the light :most favorable. tn plaintiff, accorded plaintiff the 

inference that plaintiff's decedent ditiposed of the· alleged ·eollatm;al in a oommercially 

reasonable manner. Mortovet;, sinoe defendant apparently could still identif;T the subject 

items, thi$ court noted that defendant had O'ther tneaD.$ of proving the value of the same at 

trial~ and therefore was n.ot p~udiaed.. 

In response, defendant filed and sel'Ved the instant motion for lea.veto rearguefdld.a 

stay oftrial. 

Arguments Made by Defendant in S1111port of his Motion 

In support ofhis motion fqr lea.veto reargue, defendant identifies three errors oflaw 

allegedly committed by this court when it rendered the uuderlying decision and order. 

First, defendant claims that plaintiffwaived any deposition of defendant. Defendant argues 

5 Defendant submitted an hrventory ofth~ subject items as an exbibitto his motion papers. 

4 

Page 4 of 85 

Printed· 11212015 

[* 4]



1503211998 Decision. and order dtd 1/16114 

. . . . 

that he moved for summaryjudgtnent "after six years of litigation md after all aiscovery 

was completed! [sic].'' Moreover, defendant points out thatwhen plaintiff filed arul served 

his note of issue and cettifieate of readiness, plaintiff certified that all discovery was 

aomplete. Thetefure, teuons defendant, ''CPLR §321:2 (f) and the related case law simply 

does not apply •.• [p]laiutitf had six years fo take dcfendant•s deposi:tkmI [sic].''* 

Defendant asserts that plaintiff's failure to take a deposition should not weigh against 

defendant's motion .for &lUil1'llary judgment, and states that ''{t]he defendant cannot be 

blamed ~WJe the plaintitf eh~ ,not to take defendan~~- deposition." 

Defendant also argues that this OOUl't.incorredly concluded that bis stated defense. of 

lack of consideration for the note or IOU raises issues of fact Defendant allegea that 

plaintiff's 1imequivocal admissions'" during deposition ha-ve made the questim of Whe.ther 

the note or IOU is tmforceable ''puiely tin issue oflaw.1! Defendant cites the May 9, 2012 

examination before trial qf plaintilt W,Jio testified, in essence, that defendant received 

nothing of value when he signed the note or IOU in January of2000. Aceotdingly, reasons 

defendan~ plaintiff has acknowJqed that the dbcwnent was ~uted for past 

consideration (i.e. was executed solely bccmise of defendant's alleged indebtedness to 

plain:tifrs father). Defendant~ arguing that "alleged indebtedness dating back to I 99s• does 

not constitute adequate consideration for a note or IOU signed in January of 2000 • 

concludes that the note or IOU is imenforceable as a matter of law. Defendant then 

distinguishes the authority cited by this court as inapplicable., Therefore, defendant 

s 
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.. 

contends that there are no issues of fact wfth respect to wh;ther the subject note is 

enforceable. 

Next defemhu:tt asserts that this "Court should have imposed a Sf!Ql~on against 

plaintiff for spoliation of evidence. Defendant does n.ot agree th11t the RDC cash,. jewdty 

and precious metals were cotlaterat for tlte alleged indebtedness; instead, defendant asserts 

that plaintiff's decedent "merely absconded with the jewelrf' and, absent a spoliation 

sancti~ defendant "would have no r~urse" at trial~ Defendant claims that since he 

disputes that the subject itmns are collatetal, it was therefore ~'inmunbent oo plaintiff to hold 

it until it could be propetly identified and apptaUed.M Defendant argnes ~.irrespective 

of whether the items were either collateral for debt or wrongfully witbheld by plaintiff's 

decedent the value ofthe jewelty "is clearly a eenttal iuue in this case.,. Defruidant notes 

that ,US affirmative defenses depend on the valu~ of these i:tentL. Moreover~ defendant 

accuses plaintiff of being duplicitous - defendant claims th3t, in re):ily to defendant's 

counterclaim$, plaintiff asserted that he would lalep6 the collatetal throughout this dispute, 

but did not. In fact alleges defendan.4 "after holdhig the goods for l 7 years, and as this~ 

was drawing to a close, plainti.fT simply took it upon himself to dispose of the jewelry 

through a 4friend' without any advance notice to the defendant or the Court.u Defendant 

argues that this court committed error when it concluded that he suffered no prejudic~ 

acknowledging that he presented an inventory list of the items, defendant nevertheless 

6 This court notes that one of the paragmphs in the reply asserts that •ll[a}ltbough plaintiffha.s 
every legal right to do so, he bas not 501\i. transferred, or otherwise disposed of Q.lly portion of the 
collateral pledged tn him by defendant." 
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. .. .. 

claims that "[ t)he problem is that plaintiff denies receJving the goods on the inventory list, 

or claims that the goods are not as va11,1able as detendant ~s they are.• Defendant 

concludes the absence of the good$ has preoluded the possibility of an effeetift appraisa1 at 

trial, and has therefore~ ~[ed] the defendant's ability m defend the .c;aae and 

prosecute his courtterela.ims." 

Lastly, and in 1he: alternative, defendantseeks a staJ of trial of this action pending bis 

appeal of the underlying order~ Defendant asserts that he will expeditiOilSly perfect the 

appeal if this court gnmts the stay. Defendant asks this .cow::t to invoke its ~on end 

allow the stay "in order to avoid an entire trial and the possibility of re-trlli.I where 

potentially dispositive issues are on appeal." For these reasons, defendant concludes that 

this court should grant his motion. 

Arg111n111ts Made by Plainlfflln Opp.osition to Motion 

In oppositiQn to the instant motion, plaintiff first uaetts that there i& no n=d for this 

court to grant defettdant leave to i:eatgue; plaintiff opines that the underlying deoision and 

order was ~ell-reasoned" and ''supported by televant c;ase authority!' Addition.ally, 

plaintiff accuses defendant of simply reiterating his, prior arguments thi¢ this court rejem~ 

and states that defendant .is therefore not entitled leave to .teargue. 

Alternatively, piamtiff atta.cks the merits of delendatlt~s contentions. First, plaintiff 

accuses defendant of ~electively quoting deposition testimony in Qtder to conclude that 

plaintiff has admitted that the alleged note was made for past consideration. Plaintiff 

alleges that, to the contrary, when takes: as a whole, his sworn t.IStimony establishes that 

7 
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. . . . 

there was valid consid.etationfor the note. Plaintiff further atgues that the DOW, is, inreality! 

an IOU - an instrument that evidences defendant' a indebtedness. Plalntiff also .poiftts out 

that several of bis causes of action (sudt u one sounding in money had and rilEBived) a.re 

viable ev:en if the a.lleged note were foU:dd to be unenforceable. 

Nextplaintitftejectsdefenda:nt~sargumentsconcerningspofiation. Plaintit'frelterates 

that the wbjeot 8<Jods were collatenll for .defendant;~ indebtedness; therefore, plaintiff 

reasons that he had the right to make any connnerclallyreasonable disposition of.the subject 

goods in the event of d~ferrdam'sc dethult. Plaintiff arguC8 that since defendant did in f.aet . 
default on the subja:t loan, be thus hid the right to sell the subJect goods. Moreover, 

plaintiff asserts that spoliation. sanctions should only apply if the adverse party lacked the. 

opportunity to inspect; the 1n1bject items. In this Qetio~ W(plains ptalntitt defendant had the 

chance to inspect the items as earfy ,ea 1006, but chose nottQ. Plairrtitr eoncludes by stating 

that defendan~ who newer endeavored to inspect the subject hems, should not now be 

allowed to accuse plaintiff of spoliation. 

Lastly, plaintiff asserts that defendant is not entitled to a stay of trial pending appeal. 

Plaintiff accusea defendant of engaging in "a dilatory tactic, fj and argues that a stay pending 

appeal should be granted sparingly~ and onlywhen an appellate decision is imminent. He.re, 

claims plaintiff, defendant has done nothing to pursue an appeal beyond filing a notice of 

appeal, which is insufficient to entitle defendant to a stay. 

DJseussion 

CPLR 2221 state$, in applicable part: 

8. . 
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. . 

'~(cl) A motion fur leave ta reargue: 

I. shall be identified speeitically as such; 
2. shall be based upon matters of faot. or law allegedly 
overlooked or misapprehended by the court in determining tht 
prior motiot'l, but shall not include any matters of fact ttot 
offered on tho prior motion ••.•. ,' 

A motion for leave to reargue, pursuant to CPLR 2221 is addressed to the mund 

discretion of.the court (see e.g. Mtmsueto v Worstet, 1AD3d4l2,413 [20(}3}; Matter of 

Haey-Ke.nnedy v Ke'!lnedy, 294 AD2d 513, 573 [2002]; South Liberty Realty Corp. Y 

Mercruy"' 292 AD2d 516, S 17 [2002D, and may be granted only upon a showing that the 

court overlooked or misapprehended the :t1wts or the 1aw or for some reason .mistakenly 

arrived at its earlier decision (Williqm ~Pahl Equip. Crnp. v Ka3sia. 182 AD2d 24 26 

[1992]1 Iv deninl in part and dismisaed i11 part 80 NY2d 1005 f 1992]}. ~gum.ent is not 

designed to allow an unsuccesst\J.l ·party usuccessive oppnrtunities to reargue issues 

previously decided•• (id. at 27 [intetnal citations omitte,dl). 

The motion to rcargue i& denied. Fir.st, it may vety well be the case that plaintiff' 

waived the examination before trial ofdcfendant. However1 defendant moved for summary 

judgment, yet submitted no sworn t:estimony .of his own other than an affidavit. Sinae this 

' 
matter involves several disputed. issues of fact, 7 and since this court cannot deter.mine 

defendant's (or plaintiff's) credibility based only on an affidavit (~ee e.g., Krupp v Aetna Lift 

&: Cas. Co., 103 AD2d252i 262 (1984] ["the credibility of persons possessed of exclusive 

7 lndee.d, this court acknowledges that defendant's theoiy of the case involves tM assertion 
that plaintiff's father essentially stole money and goods ftont defendant and his business (RDC). 

9 
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knowledge of the facts should not be de'tel1ninedby affidavitsi}, itmay not grant defendant 

summaryjudgment (see Forrest v Je.wtsh Guild/or the· /llind, 3 NY3d 295, 314-;3 lS [2004} 

['~Credibility detetminatio1$, the ·weighing of the .evide:ooe, and. the drawing of legitimate 

inferences ftOQl the facts are jury functions1 not those of a judge ·~ ~ • on a motion for 

summary judgment"]). Moreover, defendant's bald assertion that "CPLR §3.212 (f) and the 

related oose law simply does mt apply" to this matt~ is rejected as unsupported by 

authority. 

Next, this courtrejeQts defendant1 s contention that the alleged note is unenfor~le. 

First, this assertion is itrelevant for summaryjudgment purposes; even ifthe alleged.note is 

unenforceable, the subject docwnentmay still properlybe oonsidered an "LO.U. instrument' 

and plaintiff could, therefore, use th~ dPCUD;Ient to 5uceeed at trial on hi& action to recover 

the debt (see e.g. Shmiel v Wllliaml, 136 Miso 464,, 466 (1930] [court fOund l.O.U. 

instrument "constitutes an admission of every element which is necessary to ereate a: valid 

debt, including a consideration"]), in whieh case defendant would not be mtitledto summary 

judgment Alternatively, defendant Is not entitled to s\Ullltl81'y judgment because he has not 

established that the alleged note la.eked comideration through admissible evidence. The 

instrument is not unambiguous on its face and, ther~fore, the resolution of any ,ambiguity Js · 

for the trier of fact (Pellot v Pellot. 30S ADld 478, 497 [2003], citing State of New York v 

Homel1U:lem. Co., 66.NY2d 669 [19&5]). To be clear, defendant may eventually convin~ 

the trier of fact that there was no valid consideration for the alleged note (aee e..g. Fopeca, 

Inc. v Genflral Coatings Technologies~ 107 AD2d2 60.9, 610 [1985] ['«JfproYenattriaJ.. lack 

10 
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of conside,ration is a perfectly viable defetl$C"]). How~, the mere assertion of this 

defense· is not sufficient for summary judgment purpoa~!t 

Also, the court tej~ defendant•s arguments. concwrtlng alleged spoliation of 

evidence. Again, the court poirlt8 out. that defen.dtu:tf s theory of this uase is that 1he action 

is based on a dispute between defendant and plaintiff's defGedent, who w.,. partn~ in a 

jewelry business. Since the iten$ that plaintiff allegedly disposed of were item& of jewelry 

(and, according the opponent of a motion all reasonable infete.nces}, plaintiff, as Andrew 

Samet's successor-in-interes~ bad the right to dispose oftb.e items in any cormnercially 

reasonable manner (Be e.g. U Equity Ne.twork. LLC v Village tn the. Woods OWnen Corp., · 

79 AD3d 26, 30 [2010]). Ddetldant~s oontentitm. that plaintiff may have ''sim_ply 

absconded with thejeweJiy' thus seenm f)l odds with the allegatmns conaerning the jewe.h:y 

business; it appears instead that he disposed of the it.mns tn accorda:n:ee with 1he terms of 

defendant's debt to plaintiff:' In my event, the court stresses that itmakes no findings with 

8 Defendant ~ that plaintiff's teSthnony eon~eming the note esm.blishes the lack of 
material issues of fact u to whether there was consideration (other th8n "old ilidebtedn.ess'") for the 
note. This court disagrees. Plaintitf,.Michaal Samet is the eseclJtQr of the eatate ot Andrew Satnet, 
and his successor-in-interest. The 1nmsactions that are the subjec.t ot this action were between 
Andrew Samet and detendant - there is no indication tlult plaintiff either drafted the alleged note or 
was present when the alleged note was executed by defendant. Siru:e plaintiff' apparently has no 
independent lmowl~dge of the subject .n<>te (i.e. plaintiff is ostensibly prosecuting a claim that 
belonged to his fathet}, plaintiff's testintony concerning the alleged note - or, more speci.fica1lyt 
whether there was proper consideration for the Q.tlle - appears to llWk any prob$ive value. 

' Defendant finds fa.µlt with this comt1 s prior assertion that since be 'bad a list of the alleged 
items of coilateml, he thus diet not suffer prejudice; he am call appraisers Q witnesses at trial to 
testify u to the value of the items, Defendantprotests that plaintiff'\ienies recei\ing the goods o.n 
the inventory list;, or claims that the goods ate not as valuable" a defendant believes. Thia cnort 
rejedS defendantf s protestation - tht\ value of the subj~ items and whether they wete· intended as 
collateral are some of the many disputed issues of ,fact that must b.e resolved by the trier of fact. 
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respect to the .alleged oollateral;· the court is simply exercising its "broad discretinn in 

determining~ if any. sanction should be imposed for spoliation of evideftce't (Lentz v 

Nit:.'s Gym. Inc .• 90 AD3d 618, 618 [20111; Be£ also Ianmi.cui v Rose, '8 AD3d 437~ 4:38 

[l004D and presently imposing no sanction. Defendant''S con.tentionthathe maybe entitled 

to an adverse inference charge at trial m well-taken (see e.g. Mendez v La GUJ:u:att:i/o. Inc.:. 

95 AD3d 1084, 1085-1086 [2012]}; therefore. defendant's request for an IJd,verse inference 

charge is denied with leave to renew at the triel of this won. 
Lastly, this court denies defendant's request for a stay of trial pending appeal of this 

court~s prior decision and order. ~stays are addressed to the sound discretion ofbtrlal 

couttn (&tat(! o/Salffl'na v Estate of&:llern~ 154 AD2d 4301 430 [1989]; aee also Blue 

Ridge Farms, Inc .. v Kontogiannfl, 83 AD3d 982 [2011] [uphOlding trial court denial of 

alternative requests to stay all proceedings]; Fleet Natl. Bank v Marrazzo, 23: AD3d 337 

[2005] [revers.ing trial court that granted ~D. Also, 1:tJhe power to stay proceedinp 

should be exercised sparingly and only where other rtnnedie$ ate .inadequate and the 

equities invoked are compelling"' {lA Carmody-Wait 24 § 22:4 ["Policy as to granting 

stay"], citing Croke.r v New York Trust Co .. ,. 206 App Div 11 [1923)). Based on these 

principles, this court exer¢ises its discretion and declines to stay trial. of this actiorL 

What defendant sought in bis prior motian - and what he seeks in this motion for leave to rea.rgue -
are orders of this court that completely credit bis statements and impugn those ofpkdntitf. Jn s~ 
defendant seeks an order determining ored.ibiliff in advance and in his favor - an orderthatthis oonrt 
is not permitted to issue. 

12 
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For the foregoing reasons, this eourt denies the motion of defen&mt, Isaac L 

Binson. 

The foregoing congltutes the deel$ion imd order of 

13 

J. s. c. 
HON. BERT A. BUNYAN 

Ml'IC&rtY.&SUPREME COURT 
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