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SUP . Eco~' RT OF THE STATE OF NEW YORK 
CO T OF RONX, PART 11 

----- ---- -------- -------------------------------------------------)( 
N D RIC~RDS, JUDITH RICHARDS, JOAN 

I 

DA IS- INGHj DORRETT DAVIDSON as 
A inis ratrix tjf the Estate of EVELYN 
CO ST NTIN,j\ SYLVIA FERGUSON, Deceased, 
KRI TA KERR1AN WHITE as Administratrix of the 
Esta e o SIMO* WHITE, Deceased, ROBERT REID 
as A mi istrato~ of the Estate of ELAINE EUTHELMA 
REI , D cease~, TRIENA AMELIA McGHIE as 
A inis atrix tjfthe Estate of TITUS ADOLFUS. 
Mc. HI , Dece*ed, CHARLENE MANDRIE, 
C WILJl.JAMS as Administratrix of the Estate 

MU~Y-EDWARDS, KEITH 
GIL ES IE as ,A..dministrator of the Estate of MAS IE 
GIL ES IE, DQNA VON MANDRIE as Administrator 
of th Es te of ~ELDA WHITE, and MIRIAM 
ED S 1 

' 

Plaintiffs, 

-against-

FO OTORICOMPANY, COOPER TIRE & 
RU BE COMf ANY, BERNARD 
LAT IB AUDI~RE, JOY FELLOWSHIP 
CH ST N M~ISTRIES, INC., and SUR CH CAL 
AU 0 P AIR1 INC., 

I Defendants. 

------ ---- --------t------------------------------------------------)( 
HO . L URA IPOUGLAS: 

I 

Index No.: 310958/2011 

DECISION/ORDER 

otion ht defendant Cooper Tire & Rubber Company ("Cooper") and three cross-motions, 
I 

resp ctiv ly, by ~efendant Ford Motor Company ("Ford"), defendant Surgical Auto Repair, Inc. 
I 

("S gic Auto"~, and defendants Bernard Lattibeaudiere and Joy Fellowship Christian Ministries, 

Inc. coll ctivelyl "Lattineaudiere") seeking to compel plaintiffs to allow defendants to conduct 
I 

expe in pectio~s of the motor vehicle involved in the underlying accident, and related relief, are 

I 
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I 
i 

this d¢cision/order .. The motion and cross-motions are granted solely to the extent ordered 

d are ~therwise denied. 
I 

his is ab action for damages for personal injuries and wrongful death sustained by the 

plai tiffi and tlt1ir decedents, respectively, in a motor vehicle rollover accident that occurred on or 

abo t Se tembet 18, 2010, while they were passengers in a 15-passenger church van identified as 
i 
' 

ord E-$50, Vin #1FBJS31S5VHC13636. The allegations include negligence in Ford's 
i 

I 

d the !driver's handling of the vehicle, which was operated by defendant Bernard 

! 

Latti ea diere aµd owned by defendant Joy Fellowship Christian Ministries, Inc. The allegations 

I 

agai st S gical ~uto include negligence in the repair, service, or inspection of the van. One of the 

van' tir s, man~factured by Cooper, is alleged to have failed due to tread separation. 

fter the I accident, the van came into the custody of the New York State Police, until it was 

I 

rele sed o plai1tiff Joan Davis-Singh and her attorneys (the firm of Lipsig, Shapey, Manus & 

Mo , P.C.I), "to be transported and moved to a storage facility" pursuant to an Order issued 
i 

on 30, 20!11 by the Honorable Cynthia S. Kem in the Supreme Court in New York County. 

I 

Ace rdi gly, pl~ntiff arranged to transport the vehicle fropi the New York State Police Barracks to 

! 

an e ·de ce stor~ge facility, namely, Evidence Storage, Inc., located in Pennsylvania, about 1 Yi hours 

York bty. Plaintiffs have since been paying the monthly storage fee charges. 

i 

LR R4Je 3120 provides that: "After commencement of an action, any party may serve on 

ther party alnotice ... (I) to produce and permit the party seeking discovery, or someone acting 

i 

on ·s or her be~alf, to inspect, copy, test or photograph any designated documents or any things 

ar in the possession, custody or control of the party or person served." 
i 

P aintiffsl do not object to allowing the defendants to inspect the vehicle at this facility, but 

I 
2 

I 

I 
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I 

seek cert in con~itions, namely, that plaintiffs be present during the defendants' inspections, that 
I 

I 

pers ns n atte,dance at inspections identify themselves by signing in, and that inspections be 

vide tap d (wiclout audio) by Evidence Storage, Inc. Defendants Ford and Surgical Auto do not 
i 

these renditions, as long as the same rules apply to all parties, including plaintiffs. 

t Coo~er seeks to conduct its inspection in private, and does not wish to disclose the 

fits ex~ining experts. 
' 
i 

a wro~gful death action alleging a defective tire, the Appellate Division, First Department, 

held that he plai~tiff s chosen expert may be present at the defendant's examination to prevent any 

I 

in he testip.g and to ensure that the tire is not destroyed (see Dunne v. Zene, 88 AD2d 539 [1st 
I 

Dep 1982]; see bzso DiGiovanni v. Pepsico, Inc., 120 AD2d 413 [1st Dept 1986]). 
i 
I 

I suppoft of their position, plaintiffs submit an affidavit from Michael Markushewski, the 

Pres"den ofEvi~ence Storage, Inc. Mr. Markushewski confirms that the preservation of evidence 
i 

is hi co pany'J objective and responsibility and, to that end, they follow certain guidelines and 

I 

mai tain certai~ policies. These polices include videotaping inspections made by opposing 
I 
i 

inve tiga ors, but not inspections made by their clients. Mr. Markushewski adds that his company's 

' 

goal · s to upgradl to an electronic system, whereby all investigations are videotaped. Finally, Mr. 

Mar ush wski s~ates that all investigators who inspect evidence at the facility must sign in, unless 
i 
I 

sp cificall waived by the entity who owns the evidence. 

U der th se circumstances, the same rules shall apply equally to all parties and the motion 

and ross motio s are granted as follows: 
I 

I 

E ch patjy is authorized to conduct an expert inspection of the subject vehicle at the 
i 

' 

Evid nee Storag~, Inc. facility, within 90 days from the date of this Order. Any inspection shall not 

3 

[* 3]



! 

FILED De 11 2014 Bronx County Clerk 

taint or stroy ~e subject vehicle, in whole or in part. Plaintiffs' counsel $hall forthwith take the 

lead ins heduli*g the inspection(s), and counsel shall cooperate with each other to schedule dates 
i 
I 

that e utuallyl convenient to all parties and to Evidence Storage, Inc. Each party, by its designated 
' 

repr sen tive(s), is entitled to be present at the time of each inspection, including at any future 

insp ctio madelby plaintiffs. For security reasons, the parties and their designated representatives, 

incl din plaint~ffs, who are in attendance at inspections shall identify themselves by presenting 

prop r i entitic4tion and signing a Sign-In Sheet in compliance with Evidence Storage, Inc.'s 
I 

prot col. Each ipspection, including any future inspection made by plaintiffs, may be videotaped, 
' 

~~=.::::~d~i=o,, bf Evidence Storage, Inc. and videotaped and photographed by each party. Plaintiffs' 

co hall s~ advise Evidence Storage, Inc.1 The examining defendant(s) shall reimburse 
I 

Storag~, Inc. for all reasonable costs related to the inspection(s). 

I 

S ch me*sures have been implemented to support the preservation of the evidence. In a case 
I 
I 

invo vin the tes~ing of an alleged defective car battery, the defendants were allowed to be present 
i 
i ' 

plaintjiff s inspection, and the Court held that "to adequately safeguard the defendants' 

' 

to en~ble the jury to ascertain the original condition of the battery, the defendants should 

be p rmi ed to h~ve a representative present when the inspection and testing is conducted (see Dina 

I 

v Lu her n Medi Ctr., 156 AD2d 421) and to examine, photograph, and videotape the battery 

befo e a d afte~ each stage of testing." [emphasis supplied] Burley v. Sears Roebuck & Co., 226 

i 

[2nd Dept 1996]. 

1 ince ~t appears that plaintiffs will have access to Evidence Storage, Inc.' s 
vide ta es an~ sign-in sheets, plaintiffs shall provide these items to any parties 
req esti g the I same. 

4 
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' ·• . i 

o el)suf e a. level playing field, the plaintiffs shall provide all parties with copies of the 

I 

vi de tap ( s ), if ~ny, of any inspections made by them, the identity of the individual( s) who inspected 

the ehi le, and lthe date(s) of inspection (see Rahman v. Pollari, 107 AD3d 452 [1st Dept 2013]). 

his con~titutes the decision and order of this Court. 

I 

ecemb~r ~' 2014 Dat d: 

HON.LAURA~GLAS 
J.S.C. 
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