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AT Part 36 of She Suprems Court of the State of

New Yark, Kings County on the 15 duy of
Nevember, 1004
Present: HON, DONALD SCOTT KURTZ
Justice, Supreme Court Iodes No.; 303917200
Motien Caleadar Noo 81011
424 Enst 26* Street Owners Corp.,
- DECISION/ORDER
K
Lawrel Beatoa, Ruth Joaes, et al,
Defomdanst,

Recitation, a8 required by CPLR §X21%a), of the papers consbderad ia the review of this motion:

Upca the feeegoing cited papers, defeadant Laurel Beaton (hereinafier “defendant™)'s motion 10
vacaie the Final Judgment of Foreclosure and Sale dated June 26, 2013; plaintifT"s cross-motion %
impose sanctions oa defendant and ber atiorney and to prevent ber from filiag any further motions in
this action; and the referee’s motion 10 set and award the referee’s focs are decided as follows:

Plaintiff commenced this foreclosure action by the Gling of a summons and verified complsint
oo Jely 1, 2005, Defeadast falled 1w ansywer said complaint and on March 11, 2006, the Count grasted
plaintifl & default judpment and signed s ex parte order sppointing a referve %o compute. Thervafler,
defendant moved 10 vacate her delalt and by order dated Jasuary 22, 2007, the Court granted the
motion provided that defendant sorve an answer within thirty days thereof. Defondant falled o serve
= answer snd plaintiff moved for a Final Judgment of Foreclosure and Sale. By order dated May 31,
2007, the Count granted plaintifT's motion based upon defeadant’s filure 1 tamely serve and flic an
mswer. Defendant then moved 10 vacate the foreclosure proceedings; 10 vacate the Final Judgmest of
Foreclosurs and Sale submitted for signature; to dismiss ®e foreclosure action pursuant 1o CPLR
§3215(c) and for an crder modifying oe sallifying the Count’s ceder duted May 31, 2007, By osder
dated November 19, 2007, sald motion was demied in its eativety. Defendant sppealed from the orders
dated May 31, 2007 and November 19, 2007, By order dated Agril 15, 2008, & Appellate Division
Second Department dismissed the appeal from the crder dated May 31, 2007 and affirmed this Count’s
order dated November 15, 2007,
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On Pebruary 7, 2008, the Court refecred this mamer to a Judicial Hearing Officer to detcrmine
the reasonable attorneys foes with respect to Bas foeeclosure action. Thereafier, plaintifl subemined
enother Judgment of Foreclosure and Sale and on May 27, 2010, the Court issued an onder sppointing »
new referee to compute and provide an amended updsted report. Al that potnt, plalotiff moved for an
order, in essence, clarifying te crder dated May 27, 2010 and delcadant again cross-moved 1o dismiss
the action. Dy order dated Asgust 17, 2012, e Court amended the May 27, 2010 onder snd denied the
cross-motion %o dismiss for the ressons set foeth in e Appellate Division decision dated Apnil 15,
2008 The referee issued an updated report and plaatiff then moved 10 confirm the report and for a
Fisal Jadgment of Foreclosure and Sale. Defendant once again cross-moved 1o dismiss the actice of in
the ahernative, 10 set aside the referees’ reports. By order dated March 22, 2013, the Court confiemed
the referoe’s report and again denied defendant’s cross-motion to dismiss for the reasons set focth in
this Court's decisions dated May 31, 2007, Novessber 19, 2007, and August 17, 2012 and the decision
of Gw Appellate Divisicn dated April 15, 2008, On March 22, 2013, the Court ksssed a Pinal
Judgeem of Foreclosure and Sale. On June 26, 2013, the Cowrt issued an order amending the Final
Judgment % refloct the correct amount due plaintifY pursaant 10 Be referee’s affirmation. On October
3, 2013, the shares of stock sppurmenant 10 the subject cooperative spartment and the proprietary Jease
were 30Md ot suction and subsequently, sold 1o & boea fide, good faith purchaser for value.

Although i is pot entirely clear s to which onders or Judgments defendant’s cerrent motion s
addressed, the Court will presume that defendant now moves to vacate the order of March 22, 2013
which confirmed the referoe’s report and denied defendant’s cros-ssotice (o dismiss the procoadisg: 10
vacate the Final Judgment of Foreclosure and Sale, also dated March 22, 2013; sad to vacase the ceder
of June 26, 2013, which amended the Final Judgment of Foreclosure and Sale. Plaintiff cross-moves
for sanctions sad 10 preclude defendant from filing any farther motions withost Jeave of the Court.
The referoe moves to set bis fee.

Defendast argues that the Final Judgment of Foreclosare snd Sale should be vacated due to
fraud, pursuant 1o CPLR §501 $(a)(3). Defendant alieges that plaiasiff misled the Court into thinking it
possessed original stock certificates. Additionally, defendant alleges that plaintiff had inemerable ex
jrarte communications with the Court and the referce. Finally, defondant argues that the referee
appiicd Ge wrong standard when cakculating plaintifT™s stiomey”s foes.

PlaineifY argues that this matier is moot since the stock sppurtenant 1o the subject premises has
been sold 10 4 bona fide, good faith purchaser for value. PlaintifT also maintains that the argumenss
made hevela were already made by defendent and decidod by this Court or could have been raised by
defendant in the previous, underlying motions. Finally, plaintiff argoes that the assertion of freed or
misconduct by defendant is unsubstantisted siace defendast mustakenly relies on plaintifls billing
entries which reflect routine comesunications with administrative staff for case management and
scheduling purposes.



[* 3]

AR e ar— e e T

A judge shall accond 10 every person who bas & legal interest in o procosding, or et penon's
lawyez, the right w be heard scconding %o law. A jedge shall oot initisle, permit, or consider ex
parte commmenications, or consider other commumcations made %o B judge cutside the
prescncs of the partics o their lawyers concerming a pending or impeading proceeding, except
(a) Ex parte commurications that are made for scheduling or adminstrative purposes and that
do not affect & substantial right of aery party sre suthorized, provided the judge reasonably
believes Bt 5o peety will gain a procedural or tactical advantage as a result of the ex parre
communication, and the judge, insofar 23 practical and appeopriate, makes provision for prompt
notification of other parties or their lawyerns of the substance of the ex parte commnication and
allows an opportunity 10 respond.

Neither is the moving papers sor ol ord argueent, could defeadast substantiate the allegation
of kmpeoper ex parte commvanications between plaintiff”s representatives and the Court. Plaintiff's
atomey maintained that she called the Court several times regarding ministerial tasks such as locatiag
an onder that had been signed. Defendant’s sttorney merely alleges that he did not ksow what
comversations took place snd that the Court should have called him every time it received a phone call
frem plaintifl™s couseel. However, all #x parfe commumications between Be Cout and plaintifT's
oounsel were cloarly foe administrative purposes only sed the Coun determined that it was Impesctical
and insppropriate o notify defendant or her sttorney of the substance of those communications.
Therefore, the Coun finds than defendan's allegation of inappropriate ex parte commusications is
unfounded.

The reports of the referces were confirmed in the order dated March 22, 2013, Defendant fadled
%0 tmely move 10 reargue that crder as prescridbed by CPLR §2221(d)(3). Therefore, any challenge to
the referee’s application of the standaed wsed 10 calculate the smoeney”s foe awarded 10 plairtifls
anomey is ustisscly. The remainder of defendant’s argements are, in essence, attempts 10 reargue the
iswaos previously deceded, of 10 peesent arguments &fferest from those origizally peesentod  See
wn » Goldwan, 261 AD2d 593, 584 (24 Dept 1999); Amato v. Lowd & Tupdor, Inc., 10 ADId 374,
375 (24 Dept 2004),

“A matier is moot when & determination is sought on a matter which, if rendered, could not
have any practical effect on e existing controversy (cifanion omired).” Liphting Horisons, fnc. v. EA
Kahn & Ca, Inc_ 120 AD2d 648, 649 (24 Dept 1986). Here, all arguments made by defendant we
moot and acadesic as the remedy sought, 10 vacase the Final Judgment of Foreclosure and Sale, will
not directly affect the parties, a3 the shares appurtenant %o the ssbject premises have already bees sold.
See Matser of Huntington Hebrew Congreguation of Huntington v Tanendaum, 62 ADM T4, Iv
dismissed in part, Iv demied in pars, 13 NY3d £54 (2009) (wherein the Appellate Division Second
Department held that “since the property which is the subject of Bis proceeding has been sold 10 a
bona fide purchaser for value Saring the pendency of this appeal, and since the appellast failed w
obtain & stay pursuant 10 CPLR $519 1o peevest the property from beiing sold, the relief sought by the
sppeidant is mo longer svailable and the rights of the parties will not be dErectly affected by the
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resolution of this appeal ™), Eguicradt Carp. gf Americe v. Cabrere, 17 AD3d 520 (24 Dept 2005).

In view of the foregoing, He motion o vacme the arder of this Court dated March 22, 2013;
vacate the Final Judgment of Foreciosure and Sale also dated March 22, 2013, and to vacats the onder
dmed June 26, 2013 is deniod im its entirety. Plaintills cross-motion 10 impose sanctions o defendant
and her smeency and to prevent them Srom filing any further motions i this action is granted to the
extent that defendant end her attorney are probibited from filing sy further msotioas in this proceeding
withou! permission of the Court which application shall be on aotice 10 plaintifl™s counsel. Finally, the
referee’s motion for fees is hereby granted to the extent Sat the referee, Richard A Klass, Esq, is
hereby swarded the amount of $8,470.00 as his fee, inclusive of disbursements, 10 be paid by plaintiff,

The foregoing shall comatinae the Decision and Order of the Court.

DONALD SCOTT KURTZ
Justice, Supreme Court



