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1 
IJ'};;te. puii:ntife bas mbved .a-eeklng ta subpoena twt'.l ·e~~rt~ 

J 

retained h¥ ithe deE.endantJ:l, namel~ Or-~ Tack Lam and &teven 
·l 

•obo:rr. The; de-ffm,dants hav:e opposed -b.ha ro.crtioI.\ on tll.e grounds 

the pl.ainti.ff may not pr.op:erly S'lUJpoena. thetn-. The b.aekgrQ'Unfl 

aoncertd:Ufl tlt~s motlon , iQ as falloW'S; ·~e _plaitxti:!f moved 
r. 

SJeeking a ~fie<! tri.a1 011 tJle grounds the :madioaJ. e.vid:e.nae 
."'! 

.. t:on..e~t:ni:ng damages we.-u.ld neces.s.arily :P~ :uti'i:i.:illed to 'prove 
t ·.' . 

.. l.iahil:ity faj.; this unwitnep:~ed acaident ~ ~p.ecifi~:Ly, the 
,,. ·: 

plaintiff al?-e·g.e'!3 she was 'st.x:i;ro-k by t3he f1:'cmt '1£ ~·~ndant,.s 
l. • 

~truck at th~' int~:r;~u;~.c.tion ·a:f 9~ Av:enue and We.at ~~ street on 

'.Decembe.i- l9 ,'i .2 00~ and the medical e~_i.de.t:tc.B of· l:tet' J.:njurLes \itil l 
r 

.·euppo:rt the i:.c;ontentions; as po the -pr~cise · lo·c.a.tion of. ·~ere' she .. 
'·Wets ~·truck . :·: Ill opposing th:at, mo.ti.on .defenGmnt,iif .Pr.J3Sent.eui ~art. 

• 
d.i a·olosi;xres ~of Dt' •· Mm.n and Mr• S~:rr. !l'ho..se, ~ao1qsures s;-ta: ~e4 

. that il t:ihEI f~x_pertB wez:e ci\J;l.ed they w~'U"l,t;i trff'.er teift.imqny that 

· indee-q the pila1.n.td.f:'f was :stru,c~ PY :the £:r:ort.t ~~· ·f;:;be: cdefen~~t; s 
I ~ t 

~! 

' · . 
~ · .. ,, 
.-. 
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fl 

) 
... 
/r. 

' 

. ~;• 
truolc. 'l'hua~ ther4 wai;1. IlI7 need f;or :a titii;e ;i.~a td .. al .$:inc.e tn im.v 

-
~t. -.l.J. partti.~tJ tj\greoo h<lw the .act)i.~e~t a:coua~. The p-tandard 

w. 

~~atian·~ a~ negliQ'EftAt:'.!e and Ct>.ntribut.ot:y nw1i9:.e.tl.Ce, i:f· axi'f i 

'· 
lU"gUE!'1 c;ie.f'erii!ants aid. ndt ~ece:sai.ta.te a .unifie4 tri~.1.. i;tthe 

~otio:t.i.. S'eeJd:1?g a. nn;L..f :tea tt"!.aJ. ·was tt1::ant.e'd and during ~ t:ou.rse 
'. I 

of · aenry LeWriks' test-imonir he t_estifted that 'be did n.~t see the .. 
I 

:o.1.ain.tiff irt front of the truck: and that she 'Was hit tiy· a -xear 
' . 
~· 

'f'hee1 . Tl1e ·v1airtti·ff llas now mGved seekiitg to s~oena thc>a'e 
: ~ . 

•xpEJrt.s and. ·~o ·ca.11 them as wit.nesa·es .at tcial in the eite.Jl't: i:he 
f; 

defendants do n~t ~ali them. Tbe plaint".ltf axgu'es these ~~rts 
~~ . . 

nave .PJ:epar~ zepurts that are cqntrary to the testimony 'O'f' Henry 

t .e.'111;$ t;tnd tli,iJS inc.on&i sua.n~ should be· presert.t:e.d to the j·u;ry. ~ 
·t') 

and theS'e sUbpQ'f.IDS:s and ffUPae·quef1~ \:~J!t.imorty l~ improper·. 
{ 

"T 
;·t 

-~ncluSiQH§ o.f Law . . . 

In Gu«l4ano y., LSVY1. 24 A!l2d .$.~J1, 462 .NYS~d i-72 {2d Dept,. , "j . 

1g6Sl th:e cak.rt. tel.d that it was impt"opeJ; far ·a pl~i_nt·i:ff w k , 

. c:.all1. as a free · witnessr an ex,p:ert r~ained by the de-fei::u::lant. 

'.As the court obs, rved tW;!· plaint;i"f:f' 1 s use 6£ a ·d.efense ~P•..J+t: 

. ~~ ~ . bl . 11 i ' ""a.onl3t;i.tut.-e:a a.. · ~Sl.,aa y inprpper trlal t~otic .. It. elUl;Qled 
. ~ 

plaint.iff; t~i ti,+m ~tairly to b.ilJ advant:Age tbe opirti..on Qf an 

expert. f o~ the al f'ense wno had already been em{aged by hi.a: 

.. ad~rsaries ~.U~ ~ad re:por~Cl to thent, t:boiJ;gh plaJ.ntiff bima:el:t: 
.·• 
'l 

I · 
~-

•·· f; 
' 

. -
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•. 

J.~oke;d no· ~t ;~.t;ts't.imony in. ~i:1~ ~t his mm. :C~1ii:a~ .¢: aet.io.n:• 

' 
'rbat ::COnc:lusicn was criticized in QarrasguillQ X• 

1..: . \ ' 

S>:ths-P:hil;d; ?~lQ M1'.ac·Zd 1S~L -443 NYs.2-d 11'3 tS~pt:eme Court B:i:oruc 
i _ •. 

·CQ:u,nty 1,9 B:1J1 whet:e tlte court u.rg-ed fl. \\re.-:examinab.:ioxi ~- of this 

i.J:tEtUe1 S;pe·diflca11y, t :he court .not~d. that "1\the teati.rnt:Jn,y of ·a 

witne:Ss., ·pa~.LI.011.la?rly an e~ert1 phould be t.o·ba1ly ~£ect.ed by· .. 
the qu~stion,: Qf whiob pa;r;t.y tD- the li.U .g:ati.c:m .r.etaina tlmt 

' . 

An ;expert belongs. to no one"' {id}. 
·-

ltta'ted. tha-t :~the· tri~ of ·fact is e.ri.,t;l..tled to all. ava-tlable 
~ 

infb:rtoati(Jll .ao ·as to be !.n a ~asition ~ 1t1a~e a .reasoned, 
,f 

lli_i 

fntelii{feht ~j-udg;ment. rf, fe>r E»(~1et two 6Kf>ert-a (:retained ~ 
'!:. ~ --

' 

Ojlposi-ng i;ra~'.ties> a.:re ;i,n a .gre.emenb . .1 :Sho"Q;lQ. this ilif:e,~atiQ;n. be 

kept .f;rom tl}e trier ef fa~t.a '.because o:f '.a .hi..gt1,;l;.y dubious concept 
! 

of ethics?'" ;·.tr-o:) • · In a footnote the- QQurt further ai;;gue~ that 
~ . 

·' 
idb'eren~~ tot Guql:Larit> (;supra,) and. similar hol.d-i-n.gs could le.a_d to 

' ~ · 

~injustic~-" ;(;i,d) • 
:.. 
l 

In.de:ed,;·; in Gilly y. cttv of' .New ·to;ic, 6S rnd :SQ9J; fi:l.§j 1Ml2d 
I , 

. «·i 
t-"6,6 [l..987) fhe ·CO.tttt. ·of Appeals relaxed the· ~aints pl~~ 

r. 

n-pc>n li.tigeuits seeking eo eall exge.rta retaiti:tid bl' the oppoi'.!itig 
'· . 

party-. In ~l;ily th.a p.1.aintd..£f wa.s Gt :passenger on a bo~}t if;nd. was 
' . l . 

:lnj-µred. wheJ' :t~ poat $tl:.1.!ck .a s·eawall~ t;tth.e defendant retai:u.eQ. 
~~ 

Dr, Jt>bll Ed~pn who examined the pl·a-1.ntif:f' atld isJJU~li -a report 

whe:re.i'n :rte· oo~ld ·not r-$f1lte •t114,t ·pl·ai:ntl.f.£·1 $ eond.itj,;Qn ·was causetl 
~ . 

. by the accident~ Tb,e p.la1.nti'f f 00\lg'ht. thf> te:st:i.n'IOtJ,y Of nt". 

i 

Pago 3 ot'130 

. Printec: 612f¥2<>15 

[* 3]



i 1 ;)50/2009 Decision lind oiuer dated 2f5/1 4 '· 

! 

,-
Ed$QJJ.,, howe~er; the trial ®.Wrt. :c:ef1ls5 t:he :re:qu~lit and bh.a 

i 
A.. - "1 .l, •t "i I ' . .. ff' ~-..:1 L<'f..k . • ..,... .,::r. """""" ppe.L.La ,0 u. _;vi si._on a , -l<+iut::U, u.u'"' ;l u.-,.l1em ....... .w • 

, _ 
I; 

Cbu.rt· o·f 2\~eaJ.a reversad r. The- :e'01art ~lained that. "a J)'h)l:S'i-Oian 

in t:he po$.it~on of Dr~ Ed&ot16 wb.o has ~antiJ.'lf;!a th~ pl_ea,in:tif~ , 
., 

f:ormuiat:'E!d . tfis £indinQ's and had them conveyeid tq both !'.!a.t:ti'Fs in 
a• 

li,t,igat;..ian1 .ShO\l.l.a not he ~~red fr~m :r;.e-;t:.at.lng" the -·substan.ae of .t . . . 

his rep0;rt when aalle!Zl as a wi t.ne_., by pla.intJ.,f'f" ( :fail} .. ':Che 

c:ourt · furth-e?r stated that "pnc.e a J?:b:Yificd.an • a ~ep.o;rt has b:esn 

reduee6 to ~iting -e,nd s.e:rv~d on the adV:~aacy,, it e'ea.ses to .be 

for the: ~ol.1ls'ive ti.Se Qt defends:tlt... At. tha tt,, p~d.:nt; both s·tdas ·have 
·" 

&00'eS$ to t,..~'.iS pz-oba.-tive e'Sri,(lence a!ttd Ul,~re: :ts 'fiO .basi s far - if. 

witltho14i-ng ~i.t f~ ·tl'l~ trier ot: fa:at"" -(id} ;, 
~- ' 

. Thu~ r !,QJ,low±ng Gi:l.l'Z, only on~ 1;.ppe11at:e: -t10Uxt has 
~ . ' 

\. 

f ,awra.bly· d~ed :GtJ:Q'liano &id ~h~t;: Fourt.h t)ep~-rtment, ,case :qantio.t 
! 

control the _:outcome her e ~' Q$'Qlltf.Y qf Ortot}j;ag~ y. Hia't&tfM 
i: 

J>~f;im AsSo:Q:Li;t..&Ui.r 19.S -~~ 1009,, tiQ.(l :m".~d ;5,73 !4~11 l)a.pt ~ ., 
~ 

~!13J) ., rrhi+at th.are i~a no rule pr,ohibit-ing t he p1aintiff ~rom 
l 

callin;~ t.h9 :~xp.erba r.etaine:d b:y th'e -tiefendants . ., 

The ea~'es c:it~d .by d;a·~ndant:s, ru.unely Moltgfnl y:. New Yq6; ,. . - -

'Cibl Tx:an-si~- i~:q.th~ity, 24 J\P3d -Eii39~ ana WS2d 388 I~d De-pt. I 

; ' '· 

;_200'5.l aud ~ropol±kn New ·xqn 'Q9prdinerting ~ns;el -M Jmi:i@h 

.PoErty '.'2"· .$,:w, Bush TSQ, 'i Anld 1~B, 76}3' NYS'2:o l!tt)· [l•t ~t,, r 

2QO~J, d0 I'loti; a~d a· C·On 't.i:•W' r-esu1·t. . '.l]hq,s;e oases ;Iti.~~J.y bold .. 

4 

'.. 
~.: . 
l. 
,, .. ,_, 
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Thus;. wh..iJ,.e -~ii t :Ls t:ru~ that tha ~e:rts ea:nnut l."le a·a11ed t:c o·tfer 
'j: 

• ':::5.. 

~:r ·.ue aSkact ,a'b¢tt t :repart.s t.h~;y Jlave alreaS.y .· p~·a:re~r: t.l'.f~ 
~-

$uDS:tai'le~ ¢1ii whicli. ha~ ~"J.,ready- been f~rn:i shed t~ tbe pi:a±ttti ~f 
' '. . 

(~;o Giily-/: SiQ.lga] • 

. ~ .. 

~e d~~ndaht.~ further argua tJ;iat in any avent. suhp~en4l "$' 

fpr e-lq)erts ~~r.e 9niy .Prti>pe;i: upon a showi.ug of &]l>eeial 

circ:~tanc~a. While the requi;zr~en.t for sp~o~l :cireut'nabulc:es 
' . ~ .. 

bas, been 1a.:~ge-ly abro:aa.te-q, 1 t is still re:tal.ned ;Ln . certain "· ' •.. ... 

·'·· 

;l.•'tanaea in~lu~g: suhpoe,na/ .$ ;re;gardi.ti~t ~erts ($ee, ;x<qgper y. 
:i: 

K.O.®e'J 74 JYJ'.!:d 6~ 901. NYSM 312 L2:d Dep;t .• t 20'1QJ).. However., the 
i ; 

requ:irement ;dremonstrating \ spe.cial cit'~tances' o.r:i.gi~11:v. only 
y• 

~.Qilt;?-e.rned a :$<!6Willg whether tbe- wi.tness W<i'tllQ. ~ppaar. f'o1: t:t.L~l. 

In Tm:ro .. of Hangook :tr •. fj,rst -N:B:td,onal ,J:!a.nk of Q?tfo;D, \93 NY e2, 43" \ .. . ,. .. -

,( 

ll-eqi,d~ntl:y mean ·&t:'Uxth as will toake til'e pre!Smtde anq, .evidence. of 
' 

Jtis: personal; oondi tion and. -~oses. .a.a: beq,ri;ng upon 'the. 
~. 

ftltO:babiil.i .cy ·:Jo,f iti:s .future attl;!n~oe"' ·(id}.. 'l'h~; the special. 
'F' .J 

ei~'®\t?tan.cr~~ reerui:retrrent did no~ t<J\lt;)l. upon tb:a va:lue or nat.u~ 
,t 

':o-f the _p~pd~-ed test:Unorw bu-t: ra:t~ tlhe :mere availabil-ity c.£. the 
! 

.wttness for :bria.l. A shawitlg Qif special :di:t~tancee; al:l:owe;q 
J~ 

seou:tting th~' p.areicrtpat-ion o.£ t fh.e witne·ss in advan~, !lthou1d su.~~ 

·una:Y.aillf»iJ.$ty 1r.a.ter!ali~e. The.re,f<:>r~r $pecia1 · ci:.e~~anoes 
.i 

,_ 
·~ 

S· t} 

;, . 
_~; 

\i 
;"· 

~ 
~·~ 
."· 
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·; 

xuJed ,not .bit .Aemon.stra.t.ed. -Where 'Yl'le witness i .a .sol,lght onl}f f:Ql.'.'. 
f;' 

tr.i~i testuJdey. A framewo:t'~ bbJ;\~ al.lows a P1a1~ty w oal.l av a 
' 
'. 
"' wi·tn:et§JJ «rt i;!~ert :tet~inedl J:>y the ~os ing side: ( !1~ 11yJ 1'~ 

reqµires a ~o'lting of apeeial e-u~ta:peea to conduct diS:coveey 
' of suoll ~.er:t requires f\lrther slaboitation. As ?e.deral Judge: 

J:oseph Mettaughll.n: ohse.rvea l\j.,~ :ts eertainly fUl . .interesting notion 

tllat an. e~ert. tOAY be subje:ote<l. to a trial s.:U.,b11o·~ar hut· .not t;o a 
;~ 

'l)fst#non\t,. ll(pt~re Dame; .LfiW R.e'V1·ew [198Sil). In at4Y ~ent ainoe 
. )~ 

~a;l.nti.ff p~,imarily ~eeks. to dall the~ experts. as t~ial 
t~ 

'tf1tne$ses, this &1.0ma.ly ~ed :not l:)e retJol"Ved. 
!1 . 

Ole11rl'~rv there le txo 1,epl prah±hd.tri(jlt ]p'~eventing- th$: 
~ . 

pl:aknt1.ff £;.'om oallirrg t:he expa.rtf; .:retained by the defan®.nts. 
!. 

'l'Ur.n:!-.n~f tu the pra..at:i;cal app:1icat.icms of '.thas.e xu1.ea to t,his 
t:: 

case, the, tti~t.imQny. o:f both Dr-, L~ mm Ml:. ~lahol!':t' a1* represent_ed .. 
• $ 

liy the daferti:iatt:tS; in ~PX'.J.or It10ti:on Jrt'i!O'Uce wi l1 supptt);t; th". 
;,; 

~laintif!-f' s t~heory thllt t:h.e plaintiff was hit by the f~ont o.f ·t;be 

~rue!k drive~ by· Heney Lewis. TbU.19-, tile plainct-iff ae·e.kp t .o ea.11 
~ l . 

Dr~ Lam and~ .. So-hon. for two di.S.·tin.Qt. ·purpo~s.. The fi%st is 
~ H . ., -
to "~bow thtti p!aint..iff ~-s struck 'by the frrott. of defemian:ta~ ' 

~· r 

. .-~ 

Additional.lit pla.J.atlff seeks to inf"otm the jury, thrmigb. t.beir r . 
tes.tl.mony, that "def-endant r JJ betl.eve, and 'ha"Ve sta.t·e:d, tha.r: t.'ll~~.r 

·, l 

j,ro(j·f e~t'aj;)~t,shes satttething Q.if',f ·eren.t fron1 what- tneu have claimed 
ii 

'.t 

·• 

,.­,.. 
6 

Pogo Sol 139 
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") 
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.. ·.1 

' .. 
': ~ 

thus ·£ar at. ·'bria1 • ( i:QJ • 
~ ~ 
~ 

.. 'Tb:e: fi:tzSt $-tat~ g.l(;)i:ll, ~.ee1d.tig ' tl:l~ir te·stitllQny t ·a auppt;>Et th:e 
'· p . 

. ~t.Mtion the. plaintiff ll'las st~ck by the front · of the tru~lt iir& 
~ 

c\mxul~t.i va cie wqler't te:stilnOI'ly ana. ·evi.detiee; ·a-lJ;eady preaenteil iti 
~I. 

' :, 

' ADld 1QB':J:, S,'6 NYS2-d. 690 [2.d Dept. :1. ~007J } ,, ;: . . 

']:'he se~ona stabed go~l'4 int:t"od\l<>li llQ t'he eX,J,?~ts ta hig:l1light 
·' 
" 

t.he i~col;lsi.S:.~en~i-&$ of de£-endant" ·s .POSition1'J at. tn!'ia_l j,s based 

~pan the cm~i:r:ine of e ·stopp;el. agaiJlS:t. lnc®sist.~t po~.iti-O'n'.S· ... ' 
~ \' 

. (.Ill~ Davis :v .. thl-kei·ee·~ l .56 us tl&.O I lS S ·rCt sssl 39 L .. 'Ed 51-8 
!; 

(1S95J ~ <! .~· that oase the court e.stahli·shoo. that ~here a pa:ttty 

asa-µiues a.. (1~i.'t>crin pos.itiGf.l. in a legal ~oe.edfng, and su<!c:eed~ in 
<;:;: . 

• • I' • . .• i 'to., . 
ml.trt..a.J;;n1ng {that pt;19'l.t on, ne :may not r:meir"'after4 llin'!PlY be~atts·e· 

Ji-i·s . interes~'.s hav.e chan.gaci, a'8B:tltfie c;t contrary :po~.t:lcn.t 
' . 1: 

•svecial.ly ~f ,it :be to elte p~judiee of tfre; par-~}l' 'Wbo has 
!- ~. 

acQ:u'iasc-ed -~~ t;h e l;)Q"s-l t.Wn 'fGrtn.erLy taken by .bi;mir. (.id) ,.. This 
II 

't 

F~d .1214. [iu Cir . 1990]). ~ 
t 

i . 
-poa ·ition whi:o:h tb~ party .now s~s ta eon:trA-4~~,t.. The dqct:rine 

" . 
ti. 

do~s n.ot. :prJ~ent a :t;>a..z ty f ·rom oent.radietinS'l ~e.;I;f or hM-,aelf .,, 

In: W·~ cas.e ther~ Jl~e ·:been :lU> daterminauii.:Yn Jnade by -~e 
. .{ 

7 ,, 

.. 
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.; 

efJ'i.t-t, baa&{ u,dfi ;;t. po~itinn: 4S$~l:ted .by th~ de.fenqant.sr whI ¢h 

~ey now p~~· tCJ· co.nt:.r:.a¢;t.ot~ Tc» th:a, ~t;eµ.t the •¢lour·t ·b.-eld hlle. 
:i ~i. 
~he should ~~, un:Lfi.ed fo~ t.riaJ.., sucli de:temiution. wa~ a~l!Jlat 

the. p~oaition1 argtted b)t the: def ettdant:«l, Rathert t.be ,p·;Laint.il£ . 
. . f . . . . 

seek« eo <i~~~trate that the derendal\ha p~eJJ-ente.d." ex;pal'.t. 
' . . 

~i.®m:e du~s: tb-e ~pr.ogres:aion. Qf the e:ase1·that conqluded hlre.-
. ' 

·i?lai:n.t.iff wa,~ indeced hit. l;>y the frant o:c· t;ha tmtlk and that those 
' . 

" 
oonclusions :~~e contra~ t:o ~ t:estim~· Q.f :ijenry ~wi.s... "l'here 

ts n-0 mechan:'i.sm by which tbat t~'S'.timpny aotdd b~ i.ntro·duced 
~ ~ . 

durin-g pl~i:iitiff-' s cas.:e in Qbi.e£. 
! ·. . 

.. 
(1$79J the, .dourt: lla:tu that rebuttal ev~ence ia p:repe.r where such 

\, . 
. . . 

evident:e i~ !Qffered "'in . . denJ.·~l af soma a!f :i;.l!'.mat-fve fa.at whi·dh the it' . . . - I" •. ' • 

&n..'l;lwering :J;>~~Y ha:S enneavo~ed ho. t>,~e" {id) ~ 'l'lle ut:l1ization 
., 

of snnh .:rebti..ttal. evidenc.·e ill!! proper Whe-r'EI 0,ne party.' .s,ee" tc;> call 
,. t.;: 

~- e~er<:t ~ta:.i.n'.Gd by the &ther par.ty (~,.· Ma·trte:r M the Ststo 
I 

Jlf B-e:w· Ym;:k ·Yr FJ&i11»" 96 ADld 1450, 94? N.i'.S~d 85.6 (.4~ Dept .. , 
.l 
1 
... 
j,' 

tlny expBrt tieSt.imPnY' aeekl.ng to e:S,\:.a,l:illi:Jh. and preve that the 
~ ~ . 

pla.inti·f .f w4s not uttu.ck by the f.rotto of tlle truck then the 
·;r 

t>lalfi t!..i ff ·~ subpoena t>r. l!ant and· Mr. 5tih0.'n" ·t-o :rebut tho.s:a 
! ~ 

:~onc:1 us ions ;~ 
~l 

· The· cotikt wil..l. e~ute ,any a\2hp(l)e:r,tas· presented. ~u£:s-µ~ to 
h 

f 

4 
' 

' .,. 
~ 

i ' ·' t l ., 
' 

. 
' . 

; 

P•90 6 or 139 
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\ . . 
th~ Un;j,~.~ .i:rpter&tat.a nap1u1.i-ti.nnn :a.nii :a!aaovra~ Aa·t in 

ftrt:t:her-ee..e; ~~f: thi.s d~~ t~~Qtl,. 
l 
i ; 

so· order.ed. 
•' 
\ 

> · • . .. 

Fe'.brtik 5' 1 2tU:4 
B-ro1;fki~ N . Y. 

!. 

t 
' 

' 
lio~. 
JS.C 

.Le:on Ruohel.sman 

1. -~''en 

" 
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9 
,.f:" • 
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