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QHRLEY MILIQEB., by YEHUDA MILLER and

MALKA MLLEE}‘ Guardians of the Person and
Property of ‘SHIRLEY MILLER Pursuant to the

Laws of the State of Israel, : , ;
: Plaintiffs, Decision and order

- against ~ Index No. 11358/09

HENRY F. LEWIS, DUANE READE SHAREHOLDERS,
JL.C, DUANE HEADE INC,, & DUANE READE

RAL EARTNERSHIP,
' Defendants,
*#-—w‘ﬂwﬁ—?—‘-—w-——w-———-ww—i——‘bﬂ"M—-----—-nl-*v—‘-""'—'--—"-"—'—-'w—'x

PRESENT: HoNf. LEQON RUCHELSMAN

¥ |
The plaiintl ff has moved seeking to subpoena two experts

February 5, 2014

retained by ‘the defendants, namely Dr, Tack Lam and Steven
iﬁoho:rr. The defendants have opposed the motion on the grounds
bhe plaintiff may not properly subpoena them, The background
concerning 'f:i'iia motion is as follews: The plaintiff moved

geeking a umflad trml ori the grounds the medical evidence

. congerriing daamagéa weuld necessarily be utilized to prove

$
Adiability u& this unwitnessed accident, Specifically, the

plaintiff afiezga_s she was struck by the front of defendant's
truck at the[ intersection of 9% Avenue and West 48% Street on
"‘December 19, 2008 and the medical evmdenm of her injuries will

ﬁ
‘support the contentions as to the precise location of where she

‘was ptruck. ' In opposing that motion defendants presented expert

v

disclosures i}m‘f‘ D, Liam and Mr, Schorr. Those disclosures stated

that if the ;axperts werg ealled they would offer testimony that

R

-indeed the gﬁila;in.tif:f wag struck by the front of the defendant’s
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truck. -Thuéi there was no rnieed for a unified trial since in any
event all p&éﬁias agreed hHow the astident oetuirred. The standdrd
questions qﬁ negligence and contributoty pnegligerice, if any,
argued defendants did not necessitute a unified trial. The
mmt;dﬁ‘aaek%pg-a.um¢fiad trial was granted and during the course
of Henry Leéiﬁ‘ testimony he testified that he did not see the
plaintiff i%;frant of the truck and that she was hit by a rear
wvheel . Tha?Plaintiff has now moved seeking to subpoena those
eﬁéerta andﬁéo-call them as witnesses at trial in the event the
defendants dc not call them, The plaintlff argues these expertn
have prepareﬂ reports that are contrary to the testimony nf Henry
Lewis and this ingonsistenay should be presented to the jury.

The defendants counter the experts have been retained by the them

and these subpnenas and subsequent testimony is improper.

Levy, 24 AD2d 591, 262 N¥s2d 372 [2d Dept.,

1965] the c%%ft held,that it was improper for a plaintiff to
call, as a direct witness, an expert rétained by the defendant.
gﬁa the eourt chserved the plaintiff’'s use of a defense expert
.‘constitute& d basically improper trial tactic. It enabled

'plalntift tg turn unfairly to his advantage the opinion of an

expert for the defense who had already been engaged by his

;adwarsarias:amd;had reported to them, though plaintiff himself

s
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i&cked,nn-¢ﬁkﬁ"t teptimony in proof of his own cauge of action®
(id) Thatinnnciusien was critieized in Carrssguillo v.

Rbthsehild, 11u Misc2d 758, 443 NYS2d 113 [Supreme Court Bromx

County 1951y§whara the court urged a.“reraxam;naﬁianF of this
igsue, Spa%iﬁically, the court noted that “the testimony of a
witness;'ﬂaéﬁieularly.an expert, should be totally unaffected by
the questioa;mf which party to the litigation retains that
prert, AnQQKpart belongs to no one” (id), The court Ffurther
gtated that “tha trier of fact is entitled to all available
infarmaulon ‘so as to be in a position to maka a reasaned,
intelligent jndgment. 1f, for example, two experts {retained by
opposing partias) are in agreement, should this information e
kept fram‘the trier of facts because of a highly dubious concept
ef ethieg?: (Id) In a footnote the court further argued that
&ﬂherence tﬂ-gugligng (supra) and similar holdings could lead to
?1nqu8biee”§(¥d),

-k, 69 Nv2d 509, 51% Nys2d

Indeed, in G

166 [1987) the Court of Appeals relaxed the constraints placed

upon litigants seeking to call experta retainéd by the opposing

party. In Gilly the plaintiff was & passenger on a boat and was
iﬁjurad.whe%:thﬁ;baat struck a seawall. The defendant retained
Dr, John Edébn who examined the plaintiff and issued a report
wherein he %buldﬁnot ;efﬁtésthah'ylaintiff'ﬁ condition was caused

by the aceident. The plaintiff scught the testimony of Dr.

i
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Edson, howeé;r; the trial court refnsed the request and the
Appellate Di?lllnn affirmed the judgement. Upon appeal, the
Couzrt of Aﬁpeals reversed. The court explained that “a physician
in tha 9081tiun of Dr. E&son, who has examined the plaintiff,
formulated. h&s findings and had them conveyed to both parties in
1itigatinn4?§hnuLd not be barred from relating the substance of
his report Qﬁen called as a witness by plaintiffs (id), The
&ourtﬁfurthé%‘atateﬂ that “once a physician's report has been

rsary, it copases to be

redueed to @%ibing-ﬁﬂd served on the adve
for the exa@yaive use of defendant, At that point both sides have
acgess to tﬁﬁs probative evidence snd there is ro basis for
W1tﬁh01@ingiit from the trier of fact” (id).

© Thus, £Qllnwing'ggllg only one Appellate court has

favarably alted g and that Fourth Department case cannot

3 _Asgogiates, 195 AD2d4 1009, 600 N¥S52d 573 [4* Dept.,

19931), fThus, there is no rule prohibiting the plaintiff from
calling ﬁhe?hxperbs retained by the defendants.

The ca%%g cited;EY'ﬁBﬁBnﬂants,'namaly Moraan y. New

s2Q051 ﬁﬂ@.éf;,..f“‘f:_g

n, 1 AD3d 168, 768 NysS2d 180 [1* Dept.,

20031 do neﬁ{éamand.a contrary result. Those cases merely hold

that an expért cannot be conmpelled to offer expert testimony.

i
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Thug, while%it ie true that the experts catnot be called to offer
expert taﬁﬁﬂhﬂny) without their consent, they can be called and
muy be askeﬂuabéuﬁ reports they have alraaéy prepared; the
substanﬁe aﬂ“whlch has already“been furnlshed te the plaintiff
(mai_l_u&m

The ﬁeﬁpm&amta‘further argue that in any event subpoena’s
for expérts%;xe only proper upon a showing of special
airuumstancéév While the requirement for gpecial circumstances

has hean laxgely abrogated, it is still retained in certain

instances includiﬁg subpaenafs regarﬁlng experts (see,
per, 74 Ade 6., 901 EYSQd 312 [24 Dept., 2010]). However, the

reguirement dﬂmmnstratxng 'special cirﬁumstanae&' originally only
!aanuerned,a;ghﬁWng whether the witness would appear for trial.
82, 48

S8ickels 82 E;BB&] the court explained that special circumstances
‘evid@ntlyvﬁﬁ&ﬁ such as will make the presence and evidence of
the witness at the trigl doubtful and uncertain, and relate to
his p&rs@nal condition and purposes as bearing upon the
p@ﬁb&b&llty;?f his future attendance” (id). Thus, the special
eir@umstancé% regquirement did not touch upon the valug or nature

¥

of the prngdsyd testimony but rather the mere availability of the
witness fcfikrlal. A shnwmng of special ¢ilrcumstances allowed
Becuring thgﬂp&rtigiyatinn,af the witness in advance should such

unavailability materialize. Therefore, special cireumstances

M
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need not bbiéemmnstratad;ﬂhera the witness is sought only for

trial tastlmnﬁy A framework that allows a party to call as a

whtnsss an E:hcpert: retained by the opposing side (Gilly) but

requires a %hawiag of special ¢ircumstances to conduct discovery

of such expert requires further elaboratiom. As Pederal Judge ;
Joseph NmLa&ﬁhlin observed hit.is<certainly an interesting notion

that an expért may be subjected to a trial subpoena, but not to a

d&scovéry aubpmena' {gee,
Eﬁg;&mggy thre Dame Law Raview [1988]). In any event aince

Ve e

plaintiff primarlly seeks te call these experts as trial
witnesses, thls anomaly need not he rasmlvad.

Glearlg& there is no legal prnhibztmﬁn,preventing the
plaintiff fé;m.calling the experts retained by the defeéndants.

Turnxng to the practical applications of those rules to this
case, the teatlmnny of both Dr, Lam and Mr. Scharr as represented
by the dafendaﬂta in prior motien praataue will support the
jlaintlﬁf'BIFheary that the plaintiff was hit by the front of the
truck drivanqbyrﬂenry Lewis. Thus, the plaintiff seeks to call
Dr. Lem andfﬂr Schorr for two distinet purposes. The first is
to “show tha?t plaintiff was struck by the front of defendants’
truck whmleéin the crosswalk” (Plaintiff’s Motion, page 11).

hdditional.li;r plaintiff seeks to inform the jury, through their

‘tesbn.mony, t}xat “defendant’'s believe, and have stated, that their

ﬁroof establiahas snmethxng different from what they have claimed

1
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thus far at triale (i4).
The first stated goal seeking thelr testimony to support the
, 5 - ' o
cbntention the plaintiff was struck by the front of the truck is

chmulétiva df expert testimony and evidence already presented in

the case Endiig denied on that basis (Xanboo, Inc
AD3d 1081, s:ss NYS2d 690 [24 Dept., 2007]).

The segond stated goal, imtroducing the experts to highlight
the insonsiéien&ies of defendant‘s positions at trial is ba;ﬁa

dpon the doé?rine of estoppel against.inéﬁnsistent pogitions

(gee, . elee, 156 US 680, 15 §.Ct 555, 39 L.BEd 578
[1895]). In that case the Court established that “where a party

assumes a &%ﬁtﬁih position in a legal proceeding, and succeeds in

maintaining .that position, he may not thereafter, aimply because

{

 his iﬁt&rea%h have changed, assume & contrary position,

?apeniaiiy‘%? it be to the prejudice of the party who has
acquiesced @% the position formerly taken by him” (id). This
doctrine iazﬁabtedin the preservation of the Courts and
dntegrity a{ithe judicial system by preventing gamesmanship and
911

arguing cuné&ary positions (Te
F2d 1214 [6% Cir. 19901). Therafore, the dootrine only applies
where the e&ﬁrt.has made a determination based upon a party’s

-poﬁitipn.whfgh.the party rnow seeks to contradict. The doctrine
does not pxé%ent a party from contradicting himself or herself.

In th:f;g case there has been no determination made by the

il
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'ﬁpurﬁ, baaﬁdiﬂﬁﬁﬂ a position asserted by the defendants, which

tﬁﬁY‘ﬂ@w-ﬁaék:tmwcantxadiﬁt, To the extepnt the court held the
a&ae shauld?%h wmified for trial, such determination was against
the poslt'ian argued by the defendants, Rather, the plaintiff
éeéka to deé?m@trate'thah the dafendan;Sjpneaenteafexpert

aViﬂanma-duﬁﬁﬁg the progression of the case that concluded the

plaintiff was indeed hit by the front of the truck and that those

gonclusions f%&are contrary to the testimeny of Henry Lewis. There
fgng'mﬂchaﬁﬁﬁm'bﬁ'which that testimony could be introduced

dufihg"ﬁlﬁi@%iff’ﬁ case in chief.
los. 78 NY 414, 33 Sickels 414

Howevey, in Mars

[1879] the;%murﬁ.helﬂ that rebuttal evidence is proper where such

@videa@e is%ﬁfﬁered *ifh denial of mome affirmative fact which the
w

answering party has endeavored te prove" (id). The utilization

?f such rebdttal evidence ip proper where one party geeks to call
i__\';

&n expert rétained by the other party (see, Ma
: ¥
' » 986 AD3d 1460, 947 NyS2d B56 [4*® Dept.,

Therefore, if the defendants, the “answering party’ present

&ny expert @?stimnny-seeking to establish and preve that the
plaintiff wé? nﬁt3struck by the front of the truck then the
ﬁl&iﬂﬁiffﬁm€§‘8ﬁbpaEﬂa Dr, Lam and Mr. Schorr to rebut those
:;:onclus ions f; |

" The cméilrﬁ wil;l. execute any subpoenas presented pursuant to

o
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tha Uniform Interstate Depositions and Disecovery Act in
furnheasame ~af this devimion.

! Bo oraered \ ' .

DA’I‘ED Fehruary 5 2014 : - b/ 4
‘ B’faoki].yn N.Y. Hon. Leon Ruchelsman
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