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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: Part 5

| X
~ LENA FRIDAY,
Plaintiff, | | 'DECISION/ORDER .
| Index No. 101924/2011
-against- : Seq. No. 004
THE CITY OF NEW YORK,
Defendant.
X

HON. KATHRYN E. FREED:

RECITATION, AS REQUIRED BY CPLR2219 (a), OF THE PAPERS CONSIDERED IN THE REVIEW OF -
THIS MOTION. '

PAPERS - NUMBERED
' NOTICE OF MOTION AND AFFIDAVITS ANNEXED............. e 12(Exs. A-W)
NOTICE OF CROSS MOTION AND AFFIDAVITS ANNEXED...... 3,4.(Exs. A-J)..
ANSWERING AFFIDAVITS...cc.ccecnvsresrsssnnesrsmictmissnsess ovimmsrncorn
REPLYING AFFIDAVITS .o vt S(Exs. A-D),6..

UPON THE FOREGO]NGACITED PAPERS. THIS DECISION/ORDER ON THE MOTION IS AS FOLLOWS: -

Plaintiff Lena Friday moves, pursuant to CPLR 3212, for an order granting her summary
~ judgment on the issue of liability against defehdant The City of New York (“the City”’). The City
- cross-moves for an order, pursuant to the same statute, granting it summary judgment dismissing the

- complaint. Both motions are opposed. After oral argument and a review of the parties’ motion

papers and the relevant statutes and case law, the motion and cross motion are denied.

"FILED

Fact'ual and Procedural Background{ : SEP g 5 2 014

This case arises from an incident on Octobeb%r‘%% 0, in which plaintiff Lena Friday was
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allegedly injured wher’ she tripped and fell on a sunken manhole cover located within a crosswalk

/

at the intersection of East 54" and Third Avenue in Manhattan. Ex. A."

On November 10, 2010, plaintiff filed a notice of claim alleging that she was injured when
she tripped and fell in the western crosswalk of the intersection due to an “Lineven, depressed,

sunken, broken and/or misleveled portion of the roadway surrounding a manhole cover.” Ex. A. In -

- its answer dated March 29, 2011, the City denied all substantive allegations of Wrorigdoing. Ex.B. -

At her 50-h hearing on January 20, 2011, plaintiff testified, inter alia, that she was injured

when she fell in a pedestrian crosswalk at the intersection. Ex. A to City’s Cross-Motion, at p. 9.

The accident allegédly occurred when she tripped ona manhole cover she believed was “at least five

. or six inches” below the level of the surrounding asphalt. /d., at 15-17.

In her verified bill of particulars dated April 11, 2011, plaintiff alleged that she was injured

when she tripped and fell in the “western crosswalk of the intersection”, approximately 12-14 feet

- south of the northwest corner of that intersection. Ex. C. In a discovery response served the same

day, plaintiff stated that, as of that time, she did “not possess any documents giving any wﬁtteh
notice of an allegedly defective or dangerous condition” at the accident site. Ex. C, at par. 16.
VIn a discovery response dated November 21, 2011, thé City prodilced the results of a search
for roadway _record§ performed by the New York City\Depart.ment. 6f Transportatibn(“DOT”). Ex.
E. The search, which reiateci to the ac;:ident site for the per-iod October 22, 2008 through O'ctober" '
22, 2010, revealed pérmits,- permit applications, a Big Apple Map, and no notices of violation or

complaints. Ex. E.

'Unless 6therwise noted,' all references are to the exhibits annexed to the affirmation of” '-
Anna Kull, Esq. submitted in support of plaintiff’s motion. o
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Plaintiff appeared for depositfon onMarch28,2012. Ather deposition, she testified that she

was injured on October 22, 2010. Ex. H, at 10-11. She stated that she |

| was walking home from Eaét 55™ Street to - - on Third Avenue towards the

subway on East 53 and Third, when [she] was crossing the intersection, where
pedestrians walk. And when [she] was crossing, [she] was almost in the middle of
the intersection, when [her] right leg dropped abruptly. As it did, [her] left leg
moved forward and it got stuck in the lip of the manhole . . . and [she] broke [her]
ankle.” : :

Ex. H, at 11.

The manhole was located in the middle of a pedestrian crosswalk and was five or six ipches

below the surface of the asphalt. Ex. H, at 13 | |

. On March 28, 2012, Cynthia Howard, a record .searc'he‘r for the Litigation'Support Unit of
the DOT, appeéred for deposition on behalf of the City. Ex. D to City’s Cross Motion, at 21.
Howard testified that, on August 2, 2001, her co-w_orker,. Dmitri Surkov, pérformed a search of
records relating to the intersection for the period of October 22; 2008 through the accident date,‘ "
October 22, 2010. Id., at 8-11. The search revealed 5 permits and no complaints. Id., at 8-11. A
search was also performed for the intersection for the period of Oétober 22,2007 through Octobef
22,2010 but did not encompass the four crosswalks. Id., at 16-17.

On June 13,2012, Victor Green appeare_d for deposition on behalf of the City. Ex. I Green,
who has Worked for the DOT fo; approximatély 25 years, testified ‘that he was. the training.
coordinator for its Hlighway Ihspections and Quality Assufance.Unit (“HIQA”). Ex. 1, at 6-7. In this
role, he scheduled traiﬁing for DOT inspectors. /d., at 7-8. He had previously been a DOT borough
supervisor, who supervised inspectors and clerical staff in four bor(gughs for approximately 15 years.
Id., at7-8. After plaintiff’s alleged accident, he went to the accident site to identify and photograph

the manhole cover, which he said was a sewer cover belonging to the New York City Department
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of Envitohmental Protection (“DEP”). Id., at 12-18,22, 38. Green marked one of the photographs
to indicate that the DEP manhole was in the crosswalk on the west side of the intersection. Id., at 20..
He said that a manhole ;:over is gupposed to be at the same level as the asf)halt around it. Id., at 27.
Green instrucfed inspectors to call 311 to report a sunken manhole if it was two inches or mére

below the surface of the surrounding asphalt since such a condition presented a tripping hazard. Jd.,

.. at 42-43.

On June 26, 2012, George Crimarco, who was assigned to c’onstfuction labor at fhe VDEP-,
testified at a deposition on behalf of the City. Ex. J',.at 1,' 7. He stated that, if a street opening was
made 5y_ the DEP, it would re-pave the area. Id,, at 10. Ifa complaint had been made about the
r'nanhol‘e, a service ordér would hav.e been created and a DEP inspector woulc_i have checked the
problem. Id., at 17. Prior to his deposition, he did not search for records relating' to the subjéct
manhole.VId., at 12. Nor did he know of anyone who performed such a search. Id., at'12. He further
stated that the asphalt surrounding a DEP manhole was suppﬁscd to be level with the ground. /d.,
at 14, Crimarco said that the .pavirig in the area of the manhole involved “trench-style digging,”
which typically was not performed by the DEP. Id., at 18.

On June 26 and July 3, 2012, plaintiff demanded that the City produce, inter alia, records

‘regardmg the re-paving or resurfacmg of the area surroundmg the manhole. Ex. K; Ex. L.

.On December 28, 2012 plamtxff demanded that ‘the City prov1de inter alza records

regarding any complaints, permits and work orders relating to the area where the manhole was

lqéated. Ex. P. The City responded to this demand on April 10, 2013. Ex. Q:
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Plaintiff filed a note of issue on or about December 9, 2013. Ex. R.?
Plaintiff now moves against the City, pursuant to CPLR 3212, for summary judgment as to

liability. In support of her motion plaintiff submits, inter alia, an attorney affirmation; her notice

of clair_n; the pleadings; the bill of particulars; the deposition transcripts of plaintiff, Green, and

Crimarco;-and discovery= demands and responses. .

"Further, piaintiff submits the expert affidavit of Michaél Kravitz, P.E., a licensed engineer,
‘who inspe(;ted the premfses on June 26, 2013. Ex. V. Kravitz stated, inter alia, that “after
photoérammetry was perfonnéd on the photographs tél;en [of the manhole] shortly after the accident,
it is my professional opinion that on the date of the accidenf the depth of tﬁe manhole e wa’s‘ |
approximately tw&one-eighth inches (2-1/8") bélow the surface of the surroundiﬁg asphalt. Ex. V,
Affidavit of Kravitz, at par. 8. Kravitz further stated that, after his inspection of the accident site
and review of documents including, inter alia, pleadings, deposition transcripts and photogbra'ph’s,
it was his professional opinion that‘ the “subject location was re-paved within a five (5) year period;
before the date of the subject accident, by [the DOT] qnd that during the re-paving of the street, the
subject manhole was nqt raised to ensure that it was flush with the surrounding asphalt.” Id., at par.
9. Kravitz opined that the City should have installed a maﬁhole riser when paving the street and that
its failure to raise the rﬁanholg caused the depreséion (;f 2 1/8 inches. Id., at par. 9. Kravifz further

stated that *‘the condition of the manhole was not a result of environmental conditions, wear and tear

or a result of settlement” because “[d]epressions resulting from those conditions would {have]

" 2Although the affidavit of service reflects that the note of issue was served with a
certificate of readiness, only an “affirmation of compliance” is annexed to it. Ex. R. -



cause[d] the surrounding asphalt to have been broken, cracked and uneven. Id., at par. 10.

Also submitied in support of her motion is an unsworn report by Kravitz dated July 1,2013. |
In the report, Kravitz states, inter alia, that the DOT “periodicallylresurface[d] the area of the
accident. . . [a]nd mofe probably than not the area was resurfaced within a (5) year périod.” ‘

" Plaintiff also submits the affidavit of Michael Lydecker, a professional roadway paver with
36 years of exﬁerience. Ex. W. Lydecker opined, after réviewing photbgraphs and deposition
transcripts, that the “depressed and sunken condition” of the mantiole “did not conform with thé
standafds and practices of the paving industry.” Id., at p‘ar. 4. He said that risers shquld have been

installed beneath the manhole so that it could have been level with the surrounding asphalt. Id., at

pars. 5-6. He stated that it was his professional opinion that, by failing to install a manhole riser,

~ the City created “an immediate tripping hazard.” Id., at par. 11.

The City opposes plaintiff’s motion and cross moves for summary judgment dismissing the |
complaint. In support of its cross motion and in oppdsiiion to plaintiff’s motion, the City submits
an attorney affirmation; plaintiff’s 50-1h l:nearing transcript; results of a roadway search perfdrmed by
the DOT on August 2 2011 for records regarding‘ the subject intersection for the period of October
22,2008 through October'22_, 2010; resu)ts ofa rpadway search performed by the DOT on February
1, 2012 for recérds relating to the subject intersection for the period of October 22, 2007 through
October 22, 2010; and Howard’s depositién transcript. In addition, the City submits the results of
a search of ‘bDEP re;:ords for the subject intersection for the periéd of October 22, 2008 through
October 22, 2010. Ex. G to City’s Cross Motion. The City also submits the afﬁda;/it ’of Paul
Cividanes, a paralegal employed by the DOT, who states that his search of DOT records for the '

intersection for the period of October 22, 2008 through October 22, 2010 revealed permits and
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applications for permits but no complaints or corrective action requests. Exs. E and F to City’s Cross

Motion.

Positions of the Parties:

Plaintiff argues that her motion for summary j udgfnent must be granted because the City was
negligent as 5 ﬁxatter of law in creating the condition which caused her to trip. Relying primarily on
the affidavits ef Kravitz and Lydecker, plaintiff argues that the City failed to properly peve the aree
surrounding the manhole. | | |

| The City argues thai itis entitled.to slummary‘ judgment dismisSing the complaint‘because it

did not have prior written notice of the alleged condition as required by section 7-201(c)(2) of the

' Adrhinistratiye Code of the City of New York. The City also asserts that it is entitled to summary

judgment because it did not cause or create the alleged hazardous cond-ition, and thus did not fall
within an exception to section 7-201(c)(2). |

In opposition to plaintiff’s motion for summary judgment, the City argues that piaintiff ‘fa.iled
to establish it§ prima facie entitlement to judgment as ematter of law by demonstrating that the City
created a defect which immediately resulted in the existence of a dangerous condition. -

Alternatively, the City argues that, even if it were negligent, plaintiff is not entitled to judgment as

a matter of law because issues of fact exist regarding her comparative negligence.A Further, the City

argues that plaintiff improperly attempts to impose liability on it based on the theory of constructive
notice, which is inapplicable here because liability herein is governed by the prior written notice
statute.

In a reply affirmation submitted in further support of her motion and in opposition to the-
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City’s cross motion, plaintiff argues that she need not prove that the City had prior written notice of
the élleged defect since it created the same. Alternatively, plaintiff argues that, even if the City did
not create the ‘élleged condition, it was negligent in failing to maintain the manhole cover in a
reasonably safe condition puréuant to the special use doctrine. f’laintiff further as;serts that the City
failed to raise an issue of fact regard{ng whether it creafed' a defective condition. _
In a reply affirmation submitted in further support of its cross motion and in further

opposition to plaintiff’s motion,’ the City argues that it is entitled to summary judgment as a matter

of law because it did not have prior written notice of the alleged defect and it did not create the

- defect. The City further asserts that the special use doctrine is inapplicable herein.

" Conclusions of Law:

Plaintiff’s Motion for Summary Judgment

It is well-settled that the proponent of a motion for summary judgment “must make a prima
facie showing of entitlement to judgment as a matter of law, téﬂdering sufficient evidence to
eliminate any material issues of fact frorﬁ the case. Failure to r.nake such showing requires denial
of tﬁe motion, regardless of the sufficiency of the Opposihg papérs.” .Winegrad v New York Uniy.
Med.‘ Ctr.,64 NYZd 851,853 (1 985). “Mere'com»:lus.(v)ry assertions, devoid of evidentiary facts, aré
insufﬁciént for this purpose, as is reliance upon spnniée, conj ecture or speculation.f’ Morgan v. New’

York Teiephone, 220 A.D.2d 728 (2d Dept. 1985). If there is any doubt as to the existence of a.

3That portion of the affirmation submitted in further opposition to plaintiff’s motion
constitutes a sur-reply affirmation which, having been submitted without leave of this Court, will
not be considered in determining the said motion. See Weinstein v Jenny Craig Operations, Inc.,
41 Misc3d 1220(A), n. 1 (Sup Ct New York County 2013). '
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triable issue of fact, summary judgment must be denied. Rotuba Extruders v. Ceppos, 46 N.Y.2d
223 (1978); Grossman v. Amalgamated Hous. Corp.,298 A.D.2d 224 (1* Dept. 2002). Asdiscussed
bélow, plaintiff failed to meet thisburdcn and thus her motion for summary judgment must be denied
without even considering the City’s opposition papers.

Tt is well established that, in order to hold the City liable for injuriés resulting from dgfects
in a roadway, a plaintiff must demonstrate that the City has receivéd prior written notice of the
defect. See Adrﬁinistrat‘i“ve C_odg of the City of NY §7-201(p)(2); Amabile v. City of Buffalo, 93
N.Y.Z‘d 47 1 ,474(1999). The Court of Appeﬁls recognizes only two statutory exceptions to the prior
written notice requirement: where the municipality itself created the defect thro.ugh an affirmative
act of negligence, or where the defect resultéd from a special use by the municipality. See
Yarborough v. City of New York, 10N.Y.3d 726, 728 (2008); Oboler v. City of New York, 9 N.Y.3d
888, 889 (2007); Am;zbile v Cit":v of Buffélo, supra at 474. Wheré, as here, a plaintiff alleges that | _
the City’s affirmative negligence created a defective condition, that plaintiff must establish that the .
City’s actions irmnediét;’.ly resulted in the creation of the condition. See Rosénblum v City of New
York, 89 AD3d 439 (17 Dept 2011); Bielecki v City of New York, 14 AD3d 301 (1¥ Dept 2005).

Although plaintiff alleges in her cc;mplaint that the City had prior written notice of the
alle‘ged defect (Ex. A), her motion is based on the argument that the City created an immediate
hazard which caused her injury. However, sfmé.has failed to éstél')lish, as a matter of léw, tﬁat the
City did; SO.

In asserting that the CAity created an immediate hazard, plaintiff relies on the affidavits.of her

experts, Kravitz and Lydecker (Exs. V and W, respectively), as well as on the report submitted by

Kravitz. Ex. V. Kravitz opines in his affidavit that the “subject location was re-paved within a five
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(5) year period, hefore the date of the subject accident, by [the City’s DOT] and that during said re-
paving of the street, the 'subject manhole was not raised to ensure that it was flush with the
surrounding asphalt.” /d., at par 9. Kravitz opined that the City should have installed a manhole‘
riser when paving the street and that its failure to raise the manhole caused the depression of 2 1/8

inches. Id., at par. 9. Kravitz further stated that “the condition of.the manhole was not a result of

“environmental conditions, wear and tear or a result of settlement” because “[d]epressions resulting

from those conditions would [have] cause[d] the surroundmg asphalt to have been broken, cracked

and uneven. Id., at par. 10. He admits that he did not vrsxt the site until June 26, 2013 (Ex. V, at par.

.3[m]) and that he revrewed photographs of the site. Ex. V, at par. 3(a) 4

Importantly, however Kravitz sets forth no ba315 for his belief that the area adJacent to the

manhole was paved within the five years precedmg the mcident or that such pavmg was performed

by-the DOT. Since he has no actual knowledge of whether, or when, such paving was performed,
his opinion is speculative and conclusory, and thus fails to establish plaintiff’s prima :facie
entitlement to summary judgment. See Green v City "of New York, 76 AD3d 508 (2d Dept’2010); “
Bigman v City of New York, 2012 NY Misc LEXIS 663 (Sup Ct New York County 2012).

Additionally, since Kravitz’s afﬁdavit is devoid of any indication that he observed the area of the
manhole at thetime it was paved or at any time shortly thereafter, or even reviewed photographs

depicting the area at that time, there is no basis for his conclusion that the City created an immediate

_hazard. See Green, supra; Bigman, supra.

The speculative nature of Kravitz’s opinion is underscored by the report he wrote which is

submitted in support of plaintiff’ s motion. Kravitz states in the report that the DOT “periodically

*Kravitz does not state in his affidavit when the photographs he reviewed were taken.
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resurface[d] the area of the accident. . . faJnd more probably than not the area was resurfaced within

a(5) year period.” (emphasis added). Ex. V. In any event, since the report is not sworn, it is not in

admissible form, lacks probative value, and may not serve as the basis for establishing plaintiff’s

entitlement to summary judgment. See Grasso v Angerami, 79 NY2d 813, 814 (1991); Miller-

- Francis v Smith-Jackson, 113 AD3d 28, 34-35 (1* Dept 2013); 101 Maiden Lane Realty Co., LLC

v Tran Han Ho, 88 AD3d 596 (1* Dept 2011).
Lydecker’s affidavit is similarly speculati&e and conclusdry. Although he, too, states that

the City created an immediate tripping hazard (Ex. W), there is likewise no indication that he .

_observed the condition of the area surrounding the manhole at the time it was paved or soon

thereafter. Since he also lacks personal knowledge which would allow him to opine as to the
creation of an immediaté hazard,.his opinions are speculative and conclusory as well. See Green,
s'upra; Bigman, s‘upra.‘

“Here, plaintiff presented no evidence of who last repaved this section of the roadway before
the accident, when any such work may have been cafried out, or the condition of the asphalt abutting
the manhole cover after any such resurfacing.” Oboler,' supra at 890. Thus, she has failed to

establish, as a matter of léw, that the Citybcreated an immediate hazard which would constitute an

_exception to the prior written notice statute.

Further, plaintiff failed to eétablish that the Cvity is ﬁable pursuaht to the special use exception
to §7-201(c)(2). First,’th'is argument is improperly raised by plaintiff for the first time in her reply
affirmation. See Goldstone v Gracie Terr. Apt. Corp., 110 AD3d 101 (1* Dept 2013). Even if the
argument. had been properly raised, it is without merit since plaintiff “presented no proof of ény

special benefit conferred on the City” by the manhole cover. Oboler, supra at 890.

11
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Finaily, plaintiff’'s own submissions create a question of fact regarding the alleged defect. See
generally Lebreton v New York City Trans. Auth., 267 AD2d 211 (2d Dept 1999). While plaintiff

testified that the manhole cover was at least 5-6" below the level of the asphalt (Ex. A to City’s

Cross Motion at 15-17), Kravitz states that it was 2 1/8 inches below the asphalt. Ex. V.?

Since plaintiff does not-argue that the:City had prior written notice of the alleged defect
(despite alleging so in her complaint), and has failed to establish either exception to §7-201(c)(2),
her motion for summary judgment must be denied regardless of the sufficiency of the City’s

opﬁosing papers. See Winegrad, supra at 853.

The City’s Cfoss Motion for Summary Judgment

While itis pléintiff who> bears the burdeﬁ of establishing at trial tflat ﬂ"16 City had prior written
notice of the alleged defect (see Katz v. City of New quk, 87 N.Y.2d 241, 243 [1995}), she does not
bear this burden at the pleading stage. Indeed, it is the City, as a moving party, who must establish

'the absence of prior written notice. McNeill v. City of New York, 40 A.D.3d 823, 824 (2d Dept.

2007). This the City has failed to do.

In support of its motion for summary judgment, the City submits the results of a roadway
search performed by the DOT on August 2,2011 for records regarding the. subject intersection for
the period of October 22; 2008 through October 22, 2010. Ex. B to City’s Cross Motion. Howa}d
testified that her co-worker performed the search, which revealed 5 'permits and no complaints. /d., |

at 8-11.

5This Court further notes that, although Kravitz states that he determined the depth of the

“manhole by using “photogrammetry” (Ex. V), he does not define this test or explain how or why
" 1t was used.
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~ The City also submits the affidavit of Paul Cividanes, a paralegal employed by the DOT, who

states that his search of DOT records for the intersection for the period of October 22, 2008 through

October 22, 2010 revealed permits-and applications for permits but no complaints or corrective

action requests. Exs. E and F to City’s Cross Motion.

However, the foregoing, which addressed only searches by tbe DOT, did not estag_l_ish the.
City’s entitlement to summary judgment as a matter of law. As noted above, Green, an employee
ofthe DOT, testified that the manhole cover belonged to the DEP. Ex. 1, at 12-18, 22, 38. Crimarco,
an employee of the DEP, testified that, if a street opening was made by the DEP, it would re-pave
the area. Ex.J, at 10. Ifa complaint had been made abbut the 'manhole, a service order would have
been created and a D_Ei’ inspector would have checked the problem. Id, at 17. Prior to his
depositién, he did not search for records relating to the subject manhole a}nd did not know whethef.
any such sea:ch was performed. /d., at 12.° Altﬁouéh he testified that the paving in the area of the

manhole involved “trench-style digging,” which typically was not performed by the DEP (1d., at 18),

" he did not state who paved the area or when it was paved.

Although the City submits the results of a search of DEP records for thé subject intersection
for the period of October 22, 2008 through October 22, 2010 (Ex. G to City’s Cross Motion), it fails
té provide any deposition testimony or affidavit “from any [DEP] official or employee dem‘ons'trating
tha't a search of the appropriate [DEP] records had beéﬁ done and that [the DEP had] no prior written
notice of the alleged déngerous condition that caused the plaintiff’s aécident.*” Martinez v City of

New Yofk, 105 AD2d 1013, 1014 (2d Dept 201'3). Since Green’s téstimony reflects that plaintiff

SAlthough the City argues, in effect, that it produced Crimarco to authenticate these
records (Aff. In Support of City’s Cross Motion, at par. 24) itis apparent that this contention is
disingenuous given his testimony.
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trippedin an area adjacent to a DEP manhole (Ex. I, at- 12-18, 22, 38), it was incumbent upon the
City to establiéh that the DEP, as well as the DOT, had no prior written notice of the alleged deféct.
Since the City failed to maké this showing with respect to the DEP, it failed to establish its prima
facie entitlement to summary judgment as a matter of law. See M;zrtinez, supra.

Since the City failed to establish its prima facie entitlement to summary judgment, its motion
is denied regardless of the sufficiency of the City’s opposing papers. See Winegrad, supra at 853.

. Therefore, in accordance with the foregoing, it is hereby:
‘ ORDERED that plai_ntiff” s motion for summary judgment is dénied; and it is further,
ORDERED that the City’s‘cross motion for summary judgment is denied; and it is further,

ORDERED that the parties are to appear for a settlement conference at 80 Centre Street,

Room 280, at 2:30 p.m. on December 9, 2014; and it is further,
ORDERED that this constitutes the decision and order of this Court.

DATED: September 19, 2014 ENTER:
SEp 1 9 204 ~ .
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