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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY Of RICHMOND 

,---·-·--·· ·----~x 

STEPHANIE TRAICOFF, Index No. 101439/10 

Pl1inUff, DECISION ANO ORDER 

NEW YORK CITY HOUSlNG AUTHORITY, 

The folJowrng papers num~red 1 to 2 were marked fully submitted on the 12th day of Marcil, 2014: 

Notk:e of motion for le;ave to Reargue by Plainttff 

Stephanie Traicoff. with Supporttns Papers and Exhibits 

(dated December 161 

Affirmation tn Opposition by Defendant 

New York Oty Housing Authority (dated March 3, 

Pages Numbered 

l> 

Upon the foreaoing papers, plaintiffs Order to Show cause an order pursuant to CPLR 4404(b) 

a norHury trial In favor of defendant New York City Housfn1 Authority (here,nafter "NYCHA"); reinstatffll 

plaintlff s action and finding that the defendant, NVCHA, was negligent and that Its ne1ll1ence was the 

cause of plaintiffs Injuries is denied. 

Thts Is an action for personal injuries sustained by Plalntrff on December 3, 2009 as a re1ult of sJ.lp 

and fall on food debris on the floor ne>rt to the garbage chute in 1 hallway kx:ated at 81 Jersey Street. 
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proof and estabUshed that NVCHA had actual or constructive notice of the debris condition. Plaintiff 

argues that defendant had twelve to thirty hours• notice based on plaintiffs observations of the same 

condition prior to the accident. Plaintiff's testlmcmy at trial was thilt her observaUons. t'Om;emins the 

dangerous condit1on on the floor were confirmed by the fiitct that she went to the housing offlce focated 

at 121 Jersey Street the day before to a complaint and report the food debris. Plaintiff testified that 

upon arrival she spoke to Tonya Jacobs, an employee of the Housins Autholitv and fited her complaint in 

P'@rson wtth her. 

Upon ff?View of evtdence adduced at trial, the court concluded that plaintiff not only failed to 

prove notJce to defendant of the debris condition on the floor near the garbage disposal, but also failed 

to prove that this condition was present for a sufficient period of time prior to plaintiffs and 

accident for defendant's employees to remedy the problem. 

It ls well settled that In order to establish a prima fetcie case of negligence !n a slip and fall action, 

It must be shown that defendant created the condition which caused the accident or had actual or 

comtructfve notice of the condition (see §fgcia v M'7M Emsralg Enter1,., 298 6J22d U.5 121'1(1 Qtgt 20Q21; 

r!gt1rtnko v 5Ltrreu Qty 6&!'X. lU AD3d 806 lld Dept 2013}. 

be charpd with noUce since the 

presence of food debris on the floor neat the garbage chute is an ongoing and recurrent dangerous 

condition. However, "A general awarenes:; of a recurring problem 1s rnsufflcient. without more, to 

estibllsh construrtJve notice of the particular condition causing the fall", (khylHH1;-Fannfnc;d:l9P & 5iJ2p. 

2014 NV stip Op 4474 {2d Dept 2014}; cmn1 $Qltno v N1w Vgt:! Citv Tr t e,yth, 6 N'Bd 734; PlfcgYtiffg v 

B~in1 Retlt¥ Com. M NV2d 967). In the opinion or the court NYCHA established Its enUtiement to 

Judgment by demonstrating through aedibte testimony that it did not create the condition or have actual 

[* 2]



Office of the Richmond County Clerk - Page 3 of 4 10/13/2015 2:28:49 PM 

or constructive notice of this c:ondJticn. Caretaker Charles Hertzog re<t1rrtt""" that there was a practice of 

eilch bulldina gettin1 a dally visual check and being swept down. Movant notes th4't there was testimony 

by William Martinez, Supervisor that on Monday a.nd Tuesday, pr~or to the date that 

pl1lntlff fell, Mr. Hert:zoa fo!rowed a "weekend sc:hedute". Moreover, ne notes that prior to the Incident 

there was a compactor jam that had to be addressed. There however, nothin1 In the log book which 

check was omittt<d or th1t daily sweeplt11 was not done. Absent 

evidence to the contrary, it is mere speculation that a mechanical Issue caused Mr. Herzog to deviate from 

usual 

Movant argues that NYCHA st'muld be charaed with notice since pta1nt1ff reported the food debris 

in the hallway the day preceding her Ms. Traicoff stated with certainty that she went ln person 

to a>mplaln about the debris and spoke to Tonya Jacobs in the management office. However, the trial 

testlmony differs materially from statements made at the SOh hearing, at which plaintffl' could not recaff 

employee she knew Ms. Traicoff; that plaintlff had reported maintenance Jssues In the past and she was 

certain that Mrs. Traicoff dtd not come to the office the dav before her actldent to flle a complaint. In 

addition, the telephone fol$ do nm a about the subject condition. The totality of 

evidence and testimony falls to establish that defendant had actual or constructive notice of this particular 

haardoufi condition, 

A judament rendered after a bench trial should not be disturbed unless it Is obvious that the 

court's oom:fusmns cannot be supported by any fair intl'!rpretatlon of the evidence, p1rtlculartv where the 

credibiUty of witnesses is central to the case (~~H!.i!ULJ,!~~~ 11 AD3d 289, dting WJ,htlngle 

Be& Corp. v Shals foo'1 Corg, 155 A02d 297,.lv denied 16 N¥2d 702). 
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In addition, evidence before the court establishes that food debris ori the floor near the garbage chute Is 

Incidental to the use of this disposal mechanism, Absent evidence to the contrary. tetimcmv and 

maintenance Ioli serve to estabHsh a practice of exercJslna reasonable care under the circumstances (see 

Morris v John Ha!KOdl Mut, life Ins, Co,, 262 A02dd 135)~ 

Acc.ordlnstv. it is 

ORDERED, that plaintHf's motion for lttave to reargue and to vacate a prior Decision and Order of 

this court dated December 2, 2013 js denied. 

This constitutes the Decision and Order of the Court, 

Dated; Staten ls!and, NV 
July 2014 
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