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.SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK: Part 55

, ik,
Inthe Matter:'of the Y'Appllc‘atxo,n- of -
JONAS APONTE, '

Petitioner,. Index No. 400546/14
For an’Order Pursuant to ‘Article 78 ' DECISION/ORDER
of the Civil Praétice Law-and Rules, :

“against-

SHOLA OLATOYE, as Chairwoman of the ‘New York.
City Housing; Authonty and THE' NEW YORK CITY:
HOUSING: AUTHORITY

Respondents

cainiy

HON CYNTHIA S KERN JS.C.

Recitation, as required by CPLR'2219(a); of the papers considered’in the review: of this motion

for:

‘Papers

Notice.of Motion and Affidavits. Annexed:..
Answering Afﬁdawts..,..;.,.;;.,~,;~,....,....,, ......
Replying Affidavits.....

Exhlblts....;.....;...-. ....... ..mmome& i

Petitionér jonas Aponte bririgs the instant petition pufsuant'to: Article 78 of the Civil

‘Practice Law.and Rul‘esf(““C‘PL'R'.‘f) seeking to challerigé a detérmination madé by respondent New

‘York City Housing Authority (“NYCHA") denying him remainirig-farily-mermber status 10-a

cértain apartmient. For the reasons set'forth below, the petitionis denied.
Thi relevant facts aré’as follows. Victoria Aponte was the: tenant:of record of apartment
114 {the “subject apartment”), a one-bedroom apaitinent located if the Sedgwick Houses, a’

NYCHA-owned-housing development, located at 1 50°West:174" Street, Brorix, Néw. York from.
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February 1992-until 'h”gr’"dé_'d}h_\dij~_Jply; 17,2012 During her tenancy,; Ms, Aporite was the sole
authorized occupant of the subjett apartment. In or around 2009, petitiorier, Ms. Aponte’s son;.
allegedly moved into the:subject apartriierit to assist Ms, Aporite'who had been diagnosed with

advanced dementia of the Alzheimer's type. Thereafter, petitionet allegedly leared that dueto

his mother’s medical condition, it would be unsafe for hei to live alone:and thait she réquired
regular assistance-and supervision, Thus, on or about August 24, 2010,:Ms.-Aponte siibmitted a-

“Permanent Permission Request for.a Family Meniber/Additional Person To:Live With'A.

Development Tenéint”»(“RPR??.)'t(.)'.;thégSg'déwiék'H{ouses} Management Office purportedly sigried -

by Ms: Aponte and petitionié seekirig peirhission to permanently add petitioner to her household

. because she is-“sick; dem‘entiﬁi,.néeafhelp:":’“On Se;'ité'nibc“r 20,_12'01»0; ‘t}icifS,edgijit:k’Hoﬁ's’e‘s‘

Manager disapproved .thefPPR-'onsch5jgounH;mat:appro\'fihg the permarient residency request
‘-‘will4c'.r'éate',,overcrowdii'hg’condi‘tions-.-’-';" “

On.c‘i‘r‘ab‘oixt January 4,2011, Ms. Aponté submittéd her Occupant’s.Affidavit of Income,.
which included petitioner as-a person livirig in the siibject apartmént and stated that “[t]here is
someone in my.'.houvs,eho'l'd. with a disability, but | ami not requesting thie' Housing:Authority to
provide any accomimodation at this time.” ;Sedgwi'cka'H;)usc_sRcsi&'cni Services Associate, Joel
Berson, crossed out petitioner’s name on the ground that pelitioner wva;‘s,:,rx.qtau'thorized to be
residing in the subject apatment and explained to Ms: Aponte that she colild not'add pétitioner to
her '-‘fémli‘lyfcomposit'ivbn‘ because it would create overcrowding'lviv’ing;‘condit"i‘bns:-;

On or about January 12,2011, Mr. Berson sent Ms. Aponicfach{ase Addendum.and Rent-
Natice, dated January 12,201 1, Jisting Ms: Aponte as the only duthorized occupant of the subject. '

apartmerit and stating that, except for a child born to, legally adopted by, or judicially declared



[* 4]

the guardian of, an authorized member-of the household, “[nJo other person is permitted to reside
permanently in'the household unless the Housing Manager grantsiyou WRITTEN PERMISSION
to add that person to your household.” In-or-around February 2011, a second PPR, purportedly
signed by Ms.. Aponte and i’)’é,tviiiénéi‘; sséeking permission for.Ms. Aponte:to permanently add
petitioner to her housetiold was s'ubr'nfttéd- to the Sedii_éli‘Hduxé Management Office.. The.
PPR stated that the reason Ms.. Ap'o"me was,r.eQues'tih’glperrnanent”'residénéy p‘{-;’rrhis'sionfor
petitioner Was'-‘th'ai.,‘SHe,'was"fi-[s]:tiffé“ring"fhrérﬁ»'defn“e'h'iizi cannit be alonie:” On ot about February
7,2011, the Sedgwick Hou_Scs;Manager‘dis‘apprdvéd'tBé’PjP’R‘dn-'thé:grouhdlh‘ai*h‘e' did not
believe that Ms. Aponte had signed it'and that her “son cannot requést permission and cannot
sign for his'mother.”

On or about July 27;2012, pétitioner informed Sedgwick Houses Management Office:
that'Ms. Aponte had died and that he would like to leasé th subjéct apartment.. By:letter dated.
August 14, 2012, the. Sedgwick Houses Mana(gcr}’inférmed.- petitioner that an appointment was-
scheduled to meet to discuss his remaining-family-member “s,t,am's"on.;August 17,2012, ':O'n,zhajz» .
date, the Sedgwick Houses Manager met with pefitioner and thereafier denied pétitioner’s,
remai‘ning—fam'ilyamCm'bcr',gricVQﬁce,'nofin_g‘i thatvh'c’,h'eidvexﬁl'ainc’di,to*petiti'()'he‘r;’th‘dt hé was riever’
part of the household and was nevergiven written pemii'ssibn, lo;jdi'hthé.househol'd. On or about
January 2’3-,‘2_013,vLNY(:;HA<’sTBr6'nX.BOrQUgh}jPrOﬁmY‘M@négér mel with petitioner regarding his
rémaining-farriily-member grievafice-and, of February 1, 2013, denied the grievance, agreeing
with the Maniager's disposition of the matter and informing petitioner that he may appeal to a:
Heaﬁqg Officer.

.On or about'April 15,2013, NYCHA commenced-a holdover proceeding against
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petitioher in Bronx HoiJsirig Court seeking to evict petitioner from the subject apartment (the
“Holdover Proceeding”). "I‘hclH"oldbverProc‘eedi'ng.i.Wa's‘ adjourried numergus times'and, at the

last court appearance'on March 24,2014, it was:adjourned to July 17, 2014.. Meanwhile.

" petitioner appealed‘NYCHAIS.dcnia’l of his remaining-family-member grievance and a hearing

was commenced oniSeptgrhber 18,.2013 but was:adjourned to,November 19, 2013 at petitioner’s
request. ‘At the-hearing, petitiorier’s direct case consisted of his:testimony.and of the introduction
of numerous exhibits bearing upon Ms..A‘antg:’S' tendricy, her health condition’and requests for

permission for petitioner to permanently join her houseliold. Petitioner testified that he moved

into his mothet’s :apartment.sometime‘in mid-2009-and:that neither. he nor his mother filled out

or sigried the August 24, 2010 PPR,, which he saw for the first:time when he reviewed Ms.

Aponte's tenant’s folder in preparation for the hearing.. Petitioner also called his sister to testify.

‘who'stated that she helped Ms. Aponte at one point bu( that she eventually gave that

responsibility to petitioner, who moved-in with-Ms. Aponte. to‘help'her;‘and that‘Ms.. Aponte had

a health aide foratime:as well. NYCHA:also introduced numerous-documents into evidence.

Additionally, Mr. Berson appéared on behalf.of NYCHA -andtestified that Ms. Aponte lived ina

‘threé-room, ofié-bedroom apartment; that petitioner was.hot listed on the Tenant Data Sunimary

as residing in the subject apartment; that.it is NYCHA’s palicy that for a one-bedroom

apartment,~t_he»siandard"occupancy is a married couple or-an-adult with a child-under:the age of

“six; that an overcrowded one-bedroom apartment consists of a couple’that'is neither married nor

registered as partriers orian adult with a'child over the age of six; that the first PPR was

disapproved by the Manageér because adding petitioner to the:househoid would have.created an

overcrowded condition in the subject apartment; that the-second PPR was disapproved by the
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‘Manager because she believed that Ms; Aponte did not sign the PPR, that petitioner had signed

- the document for Ms.-Aponte and that he could not rquESt’suCH.pénniésion; that although

pevtitivbner‘Was"lbi'sted‘-ih"Ms; Aponte’s January 4,201 ‘Affidavit of Income as an occupant of the
subject apartment, petitiOﬁer?s’name"was'<':rb$s§d ‘out because pétitioner was never authorized to-
réside in the subject apaftrnent;-andiﬂiat'jpeﬁiibﬁer.Wgs not listed as an occupant of 'ihg_'subject_
apartment in'the annual review papers subniitted to the rianagement'officé by Ms: Aponte dated
December 20, 2011 .

'In a decision datéd December18,2013, the Hearing Officer found ‘that'M's.ﬂApo’rite‘ was
the sole authorized-occuparit:of a three-room, one-bedroom apartment; ihdf’.ihe‘_j grievant was
never an authorized member of Ms. Aponte’s hiousehold and did not obtain managements
written permission to join"’h‘er-Bousehdld;{;‘t‘hat the two PPRs'submitted to.management to add
petitioner to;Ms: Aponte’s household.were. properly disapproved; and.that pétitioner's addition fo
Ms. Aponte’s household Would have:caused 6yet¢;§wdi‘n_g and';woul’d" violate NYCHA’s:
Occupancy Standards. Thus, the Hearing Officer deriied petitioner’s grievance stating *[the:

grievant] did not have NYCHA's p’e__rmi'ss'i'oh 1o reside in the apartment [and he] isnot a

remaining family member as‘defined by NY CHA~r§gulatibﬁs[‘fi Oni or'about Aptil 17; 2014,

petitioner commenced the instant proceéding by Order.to'Show Cause challenging NYCHA's
denial of his remainingffamii}me‘nibergﬁeVan’c’e;. The Ordér to Shdw:Caus_ei'Sougﬁl astay of the
Bronx Housing Court proceeding p,endihgaga‘ihst petitiorier and of the: ériforcément against.
pétitioner of any possessory judgment pending the. hearing of thie-Article.78 proceeding: This
court granted the requestéd stay oi April 22, 2014.

On review of ‘an Article.78 ’pe’titiOn,,_"‘[At]he‘.'law:is.:we!l settled that the ¢ourts may. not

3




‘overturn the decision of an administrative.agency which has a rational ’b'a‘s'i's and was not arbitrary :
and capricious.™ Goldstein v:-Lewis, 90 A.D.2d 748, 749 (1 Dep't 1982). i“fn~.app1‘yihg-fthé
‘arbitrary and capricious™ standard, a ¢ourt iriquifes whether the detérmination under review had
a rational basis.”" Halperin v. City of New-Rochelle, 24 A:D:3d 768; 770:(2d Dep’i 2005); see
Péu v. Bo{zrd. of Educ. of Union Free School Dist: No 1.of Towns of Scarsdale & Mamaroneck,
Westchester cam;; 34 N.Y.2d,222, 231 (1974)(*{rJationality is what is reviéwed urider-both

the substantial evidence fule’and the arbitrary and capricious standard.”) “The arbitrary or
capricious teSt»'cﬁ‘i:eﬂy “relates to whether a particular action:should have been taken or is justified
... and-whether the adiinistrative action is:withouit fundation.in fact.’ Arbitrary-action'is

without soundbasis in reason and is-générally takén without régard (o facts.” Pell, 34'N. Y 2d at

231 (intérnal citations omitted). The First Department has repeatedly-enforced NYCHA's

‘writteh-conseént policy and has upheld,-as rational, determinations aenii'n‘grémaiﬁi‘ng'fa"mil v

member status based upon-the:failure of the ténant of re¢ord.fo obiain permanent residency’

permission for the petitioner. See Rakjou v.-Rhea, 101 A.D:3d 422:(1* Dépt 2012)(upholding:as

‘rational the denial of tenancy by succession as a-remaining family. membér noted that “Petitioners

failed to demonstrate that the tenanit of record réceived written conseni for them to reside in the

subjectapartment™); Perez'v. New"York City Hous..Auth:, 99 A:D.3d 624 (1* Dept

2012)(upholding NYCHA's determination as rational-because -m_'e"‘*‘e\;iacﬁce shows that
petitioner did not become an-authorized occ,upan't:of her -'grand'm'oihei""s apdrtment prior 1o thé-
latter"s death” inasniuch &s manageniéiit had denied 4 permanent permission request); Adler v.
New York City Hous: Auth., 95:A.D.3d 694, 695 (1" Dept 2012)(upholding as rational N YCHA's,

decision to deny remaining.family member status stating that “Petitioner did not sustain her
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burden of establishing entitlement to'succession rights as'a remainingfamily miember to'the.
apartment held by her husband because the record'demonsirates that her occupancy was not
pursuant to ‘rc'Sponderit’s writteén permission, nor was it reflected in the;afﬁ'd.av'its‘of income.
shbmit'tc‘d}by her husband to responden't’f’)v;. Rosello v. Rhea, 89 A.D.3d 466 (1" Dept

201 1)(upholding as rational the denial of remaining family member status where “the record

reflects that [petitioner’s] déceased husband, the tenant of record, never received written consent

for her to reside in’his apartiment.”)’

In the ingtant action; the court finds thét NYCHA's:denial of petitioner’s application for

succession rights to the subject:apartment Wwas made 6nia rational basis, Pursuantto NYCHA's

Management Manual,

“The ‘Remaining. Family Member (RFM) policy-defines who:may
succeed'toa lease as a remaining famxly member after a tenancy ends
'i.e.; 'the tenants/lessees. move out-of the apartment-or die...

A.  Conditions 10- Acquire Remaitiing: Family Member Status

A, person. who ‘claims 'to. ‘have: Remammg Famnly ‘Member.
‘Status: (“REF claimant”) shall acqulre REF status_if (s)he

lawfully enters the apartment and s in conti nugug occupancy.
of the-apartment;-as follows:

1. Lawful Entry

‘An RFM claimant enters the apartment lawfully if”

(s)he: became: part of the household: as:one ‘of the

following:.

a. Original “Tenant Family member...;:or .

b. Joined the houséhold through: fam fam 11y growth; or

. Obtained Permanent Residency Permission.(i.e.,
written permission) from:the Housing Manager; and

2. Continuous Occupancy
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. The  REM claimant. must ‘remain .in continuous’
‘occupancy in-the apartment, i.e., be: named: ori all

- -affidavits'of income from thie (s)he lawfully enters the
‘apartnient until* al} tenants/lessees move out of the
-apartment or die:

NYCHA Management-Mariual, Chiapter I;, Séction XIF(A)(1)-&:(2). Here; it is.undisputed that

petitioner-was not an original tenant farily miember, did riot join the household through family

growth and never-obtained written permanent fesidericy permission from NY.CHA"s Housing
Manager. Thus, NYCHA's denial of his succession rights application was rational.

Petitionier’s assertion that the denial was ifrational because NYCHA failed to adhere to its:
own rulés when it dénied Ms..Aporite’s August 2011 PRR-on the basis of oyercrowding is
withiout'meérit. NYCHA's Managemeit Maniial directs that:when deciding whether:to grant a
tenaiit’s PRR,

‘The proposed additional peson shall rict réceive permianent residency
permission if the total number of persons in the apartment, including’
‘the proposed-additional ¢ person, excecds the requirements-for standard
occupancy.. .based on apartment size.
.NOTE: The. Housmg Manager miist deny a permanentf
resideniéy permission request if the increase in family
size:creates an overcrowded: condition....
NYCHA Management Maniial,.Chaptei I, Section-XI (B)(2)(a)(3)(d).. Additionally; the-parties -

do'not dispute that pursuant.to NYCHA's rules, an overcrowded condition inciudes-aone-

‘bedroom apartment that is-occupied by (1) two adulis who arc.unmarried or-not domestic.

partners; or (2) one adult-and one child who is over the age of six.. Thus, as the-addition of

. petitioner to the subject apartmént'as a permanent résidént would-have exceeded the

requitements for standard occupancy; this.court finds:that NYCHA-properly adhered to'its own
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‘rules when deriying Ms. Aponte’s August 2011 PRR..
Petitioner’s assertion that any"iSsu‘e:o‘f"OVercrowding' should oﬁly.h‘ave»be'en‘ addressed.
assertion, petitioner reliés on that portion of thé .Manziglem'ent?Manual which states

Family Size - If an RFM claimant meets.all other qualifications for
the offer of a lease; the Development Housmg Manager can offer the
RFM ‘claimant a lease to the apartment in which (s)he resides: .after
a lease to the current apartment in which'the REM claimant resides is
SIgned .apartment - snze/occupancy issues; are resolved according to
procedure as follows:
« .Qvercrowded’ Apartment: If the Tesulting . new tenancy:
overcrowds the apartment...the: Dcvclopment Housing’
Manager; informs: the new ‘tenant -that (s)he.-may :submit a
request to transfet to a larger apartment.

NYCHA Management,Manual,‘CiiaptervI,jSectionf)“(I'I'(B)\("B)('b_)"; However, such provision does
‘not apply in the:instant case as-it only applies:when the succession rights applicant meets “all

' oghqt‘qumihcatiqns for the offer of 4 léase” which.includes acquirin femaining-family-mermber
status:in the first instance. -As this court has already found, petitioner failed to acquire
‘remaining-family member status because he could not show that he Jawfully eritered the subject
aparimem while Ms.. Aponte wasj-th'e'_'vt‘efntim'_‘of__l'éée(?rd'.ﬁa‘s'sré’_@iﬁd by NYCHA'S rules. Tothe
extent petitiorier telies on Ortizv. Rhea, 2014 N.Y. Slip Op 31213 (Sup. Ct. N.Y. County 2014)’
for the proposition that a PRR miay-not be denied on'the basis of overcrowding, this:court
declines to adhere to such finding.as NYCHA’s rules state otherwise.

Petitioner’s assertion that NYCHA s denial of his succession rights application was

infationa]'bg‘(:fai‘;ﬁschvYCHA‘féiled to follow precederit it'setin:Matter of Juan Gonzalez; Case No.

G4/08 is also without merit. In that case, the Developmeni Management Office hiad verbally
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denied the tenant’s verbal request for-permission for her daughter.to join her household on the
ground of ovetcrowding; it failed to act on the tenant’s request for a transfer to a larger
apartment; it denied the tenant’s written request for permission for her son to join her household;.
and it deniied the tenant’s second request for a transfer to'a larger apartment on the ground that
there was no reason for the-transfer. NYCHA's Hearing Officer deterfiiined that the grievant was
entitled to remaining-family-member status because NYCHA should have processed the transfer:
request and the PRR together even ‘;hdugh,NAYﬁCHA?‘s. denial of the tenant's PRR comported with
its rules and there was no basis to approve the ténant’s request for:a‘transfer because she'was
occupyirig the appropriately-sized apartment. As an'initial maiter, Matter of Juan Gonzalez is:
distinguishable because there is no record in this case that Ms: Aponie ever requested a transfer
1o a larger.apartment. 'Ho_wevcr,-even"i'f she had, NYCHA is riot. bound under the déctrine of
administrative stare-decisis to follow an _,in(;orrcctfprior"i'hterpretatibni and"‘app'l’icati;on ofits-own.

rules and policies. See Matter of Chutlés A. Field Delivery Serv. (Roberts), 66 N.Y.2d 516,518 .

(1985)(“Stare decisis:is no more-an inexorable.command for administrativé agencies than it'is for

courts. They are, therefore, free, like courts, to correct a prior érroneous interptetation of the law

‘by modifying of overruling a’ past.decision”)(internal citations omitied):. Thus, it'wasnot

:Fur'ther, petitibn'ef?Sassertion'thattNYCHA‘S‘de’nial:bfﬁis succession ri’ghts was.an ¢rror
of law because NYCHA failed f_to;reaspr;a_bly-accommod_ate*Ms, Aponte’s disability in accordance:
with federal, state-and city laws is without merit. As an initial matter; the issue of reasonable
accommodation of Ms. Ajonte’s disability was not raised at the:Kearing:and thus, this court miay

not address such claim. See Matter of Yarbough v Franco, 95 N:Y.2d 342, 347 (20:00)(."‘Judiéial.

10
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review of adminisirative detérminations is confinéd to- the *“facts and record adduced before the

-agency

21

Y(citing Matter of Fanelli v: New York City Conciliation & Appeals Bd., 90 A.D:2d 756,

757 (1" Dept 1982)); see also Riverav. New: York Cily Hous. Auth., 107 A.D.3d 404 (1* Dept
20i35(f‘Because-'péfiti0hér' riever faised this argumént at the-administrative hearing; it is not

properly before this Court.”) Additionally, petitionér lacks standing to bring such cldim on behalf

of Ms. Aponte or himself.. Petitioner may not bring stich clair o behalf of Ms. Aponte as Ms::
Aponte was the tenant of record who was responsible for obtaining NYCHA’s perniission to add
petitioner to the household: ‘See Rosello.v: Rhea, 89 A.D.3d 466,67 (1 Dept.201 1")('ho‘ldi’n‘g that

petitioner “lacks standing to assert disability ¢laims on'the tenant’s behalf*" on the ground that

“under respondent’s rulés; .O'fily' the tenant of récord could have requested arid obtained written

permission 'for'her'o'CcupanCyv"'); see als.o Echeverriav. New York City Houis. Auth.,85-A.D.3d
58'022'(: = :De;;‘t_fZO 11)(“Petitioner’s argument that respondent should afford her ‘r'n‘othe;r,; who'
suffered, from rhéumatoid arthrms, the “reasonable accommodation’...is unavdiling,as petitioner
does not have standing to'invoke thie. Americans with Disabilities Act...on behalf of her miothér.”)

Fur’therrnore‘,petitioner does not have. 'St&n‘din‘g to ‘assért a‘reasondble accommodation
claim on his.own behalf based on.associational discrimination. ‘Itis well-settled:that in order to
establish standing 10 asseit such d'claim, & grievant must provide evidence that he “sustained an
independent injury causally related to thie deriial of federaliy required services of” thie tenant of
record. Fiionuk v.A Rhea, 84 A.D.3d 502 '(1"""De:pt'20'i"1). Here, petitioner has.not alleged any
such mjury and thus, he may not assert-such claim:.

Finally, petitioner’s assertion that NYCHA miust be estopped ‘fx"’om",fdg:'hying'-hi m’

remainirig-family-membér stitus because NYCHA was aware of petitioner's presence;in the

1
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"deci'siOn'and.prder of thelcourt’F" e L E D

‘Dated: ‘\\‘b\\\‘\

subject apartment after the'denial of the PRRs-and did not seek to terminate Ms. Aponte’s-

‘tenancy on that basis is without merit. It is well:settled that “estoppel'may not be invoked

‘against.a:municipal agency to prevent it from diséharg'ingfits statutory duties.” 'Scruggs-Lé[mich‘

V. Rivercross Tenants' Corp., TON.Y.2d ‘8’4'9,"852'.'( 1987). Further, the doctrine of estoppel
cannot give rise'to ténancy.rights even when an'agericy allegedly knew al;out and acquiesced to
the grievant’s occupancy of an apartment. ‘See'Schorr v. new York City Dep't of Hous. Pres. &
Dev., 10 N.Y.3d.776, 77_8','(2'008)"(“51Tifs::clear}t',hat'petiti'o'nerfdid not meet Athé.iéligib‘i'l'it'y
requir‘ements'fo'r'_s‘ujcc;‘e,sf_s'i"(“)'n:i?i'ghts.tb4lhe-»apartment;andawas,[t,h_e'réfbre, an illegal tefiant.. Thus,
invoking estoppel against [responderits] would impermissibly-prevent HPD from executing its
statutory duty to provide Mitchell-Laima‘housing only to'individuals who meet the specified
eligibility requirements™); "see'a&o"con‘zzzle'z v. NewYork City Hous: Auth., 112 A.D.3d 531,532
(1" Dept 2013)(“Contrary toApct‘it_‘ionerA’s content’i’oh‘,;he‘:i's‘not~entitled to [remaining-family-
membet] status on the ground that the agency had implicit knowledge of his alleged long-term
occupancy of the apartm‘ént*’); see also Peréz v. New Yor{k'Qity_des.,,Aulh., 99 A.D.3d 624 (1*

Dept 2012)(*{a] governmental agency cannot bé estopped fromdischarging its statutory duties

‘when a claimant.does not meet the eligibility requirements for succession rights to an’apartment,

even if the managing agent acquiesced in an.unauthorized occupancy.”). Thus,-as petitioner may-
not.invoke theé doctrine of estoppel. in-this'case; the petition must'be denied.

Accordingly, the petition is denied anddismissed in its entiréty. Thig'constitutes the
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