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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: Part 55

WILLIAM RUBINO and NICOLE RUBINO,
Plaintiffs,
-against-
330 MADISON COMPANY, LLC, TISHMAN
CONSTRUCTION CORPORATION, W5 GROUP
LLC d/b/a WALDORF DEMOLITION and
MICHAEL MAZZEO ELECTRIC CORP.,

Defendants,

330 MADISON COMPANY, LLC and TISHMAN
CONSTRUCTION CORPORATION,

Third-Party Plaintiffs,

-against-

WALDORF DEMOLITION, MICHAEL MAZZEJ
ELECTRIC CORP. and CORPORATE ELECTRId
GROUP, INC.,

‘FILED

Index No. 110134/2011
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Third-Party Defendants. 0CT 0 1 201
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MICHAEL MAZZEO ELECTRIC CORP., m Gl ERK’S Fﬂw

Second Third-Party Plaintiff, -

-against-

SELECT SAFETY CONSULTING SERVICES, INC,,
FOREST ELECTRIC CORP. and C.B. GREENE, INC.,

Second Third-Party Defendants.
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HON. CYNTHIA S. KERN, J.S.C.
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Recitation, as required by CPLR 2219(a), of the papers considered in the review of this motion:

Papers Numbered
Notice of Motion and Affidavits Annexed..........ccovvevveeiereennnnn. 1
Affirmations in OPPOSItION.........c.ccvveirireecieeieieieerier v 2.3
Reply Affidavits......c..coevereieriinincncieeeee s
EXNIDItS...covieieieniiicteecceee e e

Plaintiff William Rubino (“plaintiff”’) commenced the instant action to recover damages
stemming from personal injuries he allegedly sustained after receiving an electrical shock while
performing work at a construction site. Plaintiffs have brought the present motion to sever the
third party action from the remainder of the action and for preclusion based on failure to provide
discovery.

The relevant facts and procedural history are as follows. On or about August 5, 2011,
plaintiff allegedly sustained personal injuries while performing work on the building located at
330 Madison Avenue, New York, New York (the “building”). Specifically, plaintiff was
allegedly injured when the back of his head came into contact with an electrified BX cable.

Plaintiffs commenced this action in August 2011. In April 2012, defendants commenced
a third party action against Michael Mazzeo Electric Group (“Mazzeo”), as well as third-party
defendants Waldorf Demolition and Corporate Electric Group, Inc. Mazzeo appeared in this
action in September 2012. After third-party plaintiffs sued Mazzeo, plaintiffs brought a direct
claim against Mazzeo for negligence based on their claim that Mazzeo performed electrical work
at the site. In May of 2013, the deposition of defendant Tishman Construction Corporation
(“Tishman™) was held. Based on the testimony provided at Tishman’s deposition, Mazzeo filed a

second third-party action against Select Safety Consulting Services , Inc. (“Select”), Forest
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Electric Corp. (“Forest”) and C.W. Greene Inc., all entities hired by Tishman, seeking
contribution and common-law indemnification. Mazzeo commenced this second third-party
action on April 30, 2013, one week after the Tishman deposition. In its second third-party
complaint, Mazzeo alleges that plaintiff’s accident arose out of, was related to and/or resulted
from the work and/or services of the second third-party defendants. The third-party defendant
Select did not appear in this action until recently in June 2014. Although Mazzeo had previously
moved for a default judgment against Select in August 2013, it was denied on the ground that no
affidavit of someone with personal knowledge was attached to the motion. According to
Mazzeo, the reason it was unable to obtain an affidavit from somebody with personal knowledge
was because Mazzeo was in bankruptcy at the time it brought the motion for a default judgment.
The note of issue has not yet been filed in this case and the next conference in this case is
scheduled for November 25, 2014.

The court now turns to third-party defendants’ motions to sever the third-party action.
Pursuant to CPLR § 603, “[i]n furtherance of convenience or to avoid prejudice the court may
order a severance of claims, or may order a separate trial of aﬁy claim, or of any separate issue.”
CPLR 1010 provides as follows:

The courts may dismiss a third-party complaint without prejudice, order a separate trial of’

the third -party claim or of any separate issue thereof, or make such other order as may be

just. In exercising its discretion, the court shall consider whether the controversy between
the third-party plaintiff and the third-party defendant will unduly delay the determination
of the main action or prejudice the substantial rights of any party.

It is well-settled that “[i]t is preferable to try related actions together, in order to avoid a

waste of judicial resources and the risk of inconsistent verdicts.” Williams v Property Servs., 6
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A.D.3d 255 (1 Dept 2004). Courts may grant separate trials if the party seeking them
demonstrates “prejudice to a substantial right” in the absence of severance. Id.

In the present case, the court finds that the third-party action should not be severed. The
main action and the third party action involve common factual and legal issues and plaintiffs fail
to demonstrate prejudice to a substantial right in the absence of severance. The issue of who was
responsible for the electrical work which caused plaintiff’s injuries will have to be determined in
both the main action and the second third-party action. Moreover, the resolution of the third-
party action will not unduly delay the determination of the main action or prejudice the
substantial rights of any party as the note of issue has not yet been filed, the next status
conference is not scheduled until November of this year, depositions of the parties have not yet
been completed and trials in New York county are not immediately tried even when the note of
issue is filed. Finally, Mazzeo promptly brought the second third-party action after it learned of
the existence of the third-party defendants based on the Tishman deposition testimony and
attempted to move for a default judgment against Select, even though it was unsuccessful in this
attempt. Based on all of these circumstances, the court exercises its discretion to deny severance
of the second third-party action.

Based on the foregoing, the motion to sever is denied. The remaining discovery issues
raised in the motion are scheduled for oral argument on September 30, 2014 at 11:00 a.m. in Part
55. The foregoing constitutes the decision and order of the court.
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