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Factual and Procedural Background

Detandant Glotia 5%%%@&% {f"‘i?’i?«;i%ijéééﬁ”f}? owned :razizéﬁs-m:rtxfessﬁﬁig office bulding kcsted at
‘m{f} Purchase Sﬁ{&@t Ry, ﬁt&w Ym& Plaintiff, &i;&& %':ssmef DS, was a fenant of the
Huild r’;s;; pursuantio the terms m‘ a ?Q@f@&* ipase dated February 2003 and oocupled Suite
201inthe subject building. Debarah Tray, DDS, PG, (Troy' scoupied the first fivor of the
subject promises,

In 2012 Troy, with zﬁe"mfﬁéé&s@ﬁ of Pollack, began interior, non-strucioal,
rengvation wark an the first fioor of théss:ﬁ%ﬁmsi%ifﬁ;s%@, A“stsme pointduring the renovation project
-'§§3§§§¥§‘Q¥‘ g&&ﬁ‘iﬁii&fﬁ;Wg.%‘is and column enclosurss which provided structural support for the

bt {,ﬂ'}ﬂ} were ramoved causing a deflection in a support column. Ulimately on June 4,

,e:{} 12 the bui dmgs potisdly o i&pmiﬁ and was mmediately condemned by the Gty of ?sye*:

ng Depariment. Sg}n&mdeﬁm alithe tenants in the bulding were faroad to svacuste

for mors than 8 months.

By letter {33?@{%&3%2& 2013, defendant Travelers denied plaintiifs claim for

DOVETagS, &ﬁ@&?ﬁiiﬁm_ to Travelers, the dameage WS&" 'éif}a resull of 8 pre-exsling condition

On Bebruary 15, 2013, smmisff commenced this action (Action #1) against Foliack,
Southeast -iﬁ-@fzzsirs;sﬁgz‘:iﬁiﬂ-ﬁ-ﬁ@iﬁf&, Ing. {("Sautheast’) w?&araﬁiéfg}:eﬁiy&?@ riormied the renovstion
work, NY 53’3{56‘? who *&%";sss alleges wa« m\mi\sad in the renovation work, Gnl 518 & Davig

mgm@ms PC wha @ﬁsg@ﬁ%y examined the eolumn that u y;mia*eis,a coliapsad, Steven

of Connactiout whinh issued ;} inti's g@ws‘a fability coverage polioy.
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Qn Pebruary 28, 2013, Pollack commenced another action (Action #3) against
Anrew Sackelt, Andrew Sackett Contracting, Gary Ederer, Southeast, Bond £ Davis 11,
Griga & Davis Enginesrs, PC, Deborah Tmy DDS PC, and Travelers Qasagé’w s

The Motions

Pollack now moves for leave to amend her answer 1o include sifirmative dufenses
and aross claims. There zzma;amsztfm to this motion,

Plantiff moves to z&?ﬁimér her complaint to add the following defendants Southeast

Construction Corp., Southesst Construction Consulting, Inc, Southeast Construstion

Development Corp., Sowtheast Constru wotion %‘Mmgem&m Ing., and Thormwood Gaspsntey,

Inc. dibda Southeast © armﬁ*{y and o join Action #1 and Action #2 for di meovarny and al

Southeastdoss not swc\s& mrzsc%ésmm of Action #1 and Action #3 for pro-trisl purposes.

&

Pollack and Travelers do nat appose Fischer's application for joint discovery,

NY Ladder moves to dismiss the action and sl cross claims asseded against S on
fha ground that & was not bired 1o perform any work on the premisss until afier the duns
], 2‘€3’§§ building coflapse. Plaintilf and Southeast oppose the motion on the ground that &
s premature.

‘?’;‘@:\:&i&sfs maves to sever all insurance coverage claims from this action. Pollack
tmm% s the severance of the claims against Travelers. aasuming Action 81 and Action #2

nad for discovery and frial




cussion
Pollack's Motion to Amend her Answer
Defendant Pollack’s unoppossd motion to amend hey answsy is GRANTED.

Plaintiff's Motion to Amend Her Complaint and Consolidate Action # 1and Action #2

Under OPLR 3025(0), leave to mﬁmmé f:aieaaimg shall be fregly granted absent
prejutios fo the adverse party. Nonetheless * ' it is squally true that the cowrt should
gxaming the sufficlenay of the medts of he propossd amendment, and. whee the
'g;rcfsm&é smendmentis paipably nsullicient as a matter of law ar s totally dami& ofmernit,
feave io amend should be denied’. " (Ml 2018 }%éaffy Associafes, 48 AD 3d 437 433,
B30 MY 5.3d B0 802 [ Dept 20071 quoting Morfon v, Brookhaven Mer. Hosp, 32

AD 2 381, BZON.Y 820 204 [2% Dept 2008] and wi{f}g Les v Health Forge, 388 A D 20

’42

504, TOI N Y 524 108 [27 Dept &S»i}{?%\

Here there is no evidence linkt inganvof the proposed defendants to the renovation
work of the b ﬁmq it guestion. Notably, the renavation contract was between Tr oy and
Southsast Canstruction Group and no other parties.

Accordingly, plaintiff's motion to amend is DR NIED
With respect fo plaintitfs motion fo join Action #1 and Action #2 for discovery and
gl i view of the existence of common issues of law and Iact iy the o aclins the

motion & ion Action #1 and Action #2 for discovery on all issues s GRANTED, howevss,




plaintil's motion for a joint ial is GRANTED only on the noninsurancs Coverages auss.
{See CRLR 802]al"
NY Ladder's Motion to Dismiss

NY Ladder moves o dismizs the complaint an the ground that plaintift's complain
goaks damages sufferad s a result of the Juns 4, 3012, partial collapse of the bullding.
NY Ladder notes thet i was not hired tsy Southeast {o shore up the collapsed oolurmn until
HSune 8§ 2012 Thersfors, R cannotbe i\ai';s: for any alleged negligence which caused the
partisl collspse of the buiiding.

In apposihion,. Southesst srgues that NY Ladder's motion & pramaturs. Further,
Sauthesst contends that there mavbe svidence that NY Ladder negligently shared up e
caodumn aftar the June 4, 2012 collapse.

Plaintiff alsc opposes NY Ladder's motion on the grounds that i is prematurs.

Under OPLR 3214811 a complaint may be dismissed where o “defeonse is
founded upon dosumentary svidence”. However, to prevad undes this grovision, the
documentary evidencs that forms the basis of the defnm& must be such that { resolves
all factual issuss ox @ matter of law, and wmi‘zs‘éiv‘ﬁiy disposes of the plamtiis claim”

Tedierv Max J Poflack & Sons, 288 A D.2d 302 [2d Dept 2001

By contrast, on a motion for dismissal pursuant to CPLR 3217 for fadlurs o

state a cause of action, "fthe Court's] well-setiled task is to determine whether. accepting

as true the factusl averments of the complaint, plaintiff can succeed Upan any reasonahia

The Coutt notes that the determination of who opens and ¢
determined by the irial court {see Gordon v Ermann, 87 ADR.2d 780,
Dept 1882). v
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view of the facts stated” {Campaign for Fiscal Equity, fne. v State, 88 N.Y 24 307 318

astablish the truth of [its] & allegations before the frier of tact” (Ibid).

Nerv NY Ladder has produced 8 contract with Southeas! whch indicates it was
not tired untl two days after the bullding coflapse. Further, as NY Ladder notes, in her

complaint plaintitt only seeks damages as @ result of the negligence which caused the

i

June 4, 2012 bulding collapse. Plaintiff doss not allege in her complaint any negligence
occutted after the Juns 4, 3012 cotlapse

Acoordingly, NY Ladder's motion to dismizs the complaint and all cross dlaims &

SRANTED.

Travelors's Mation to Sever

Travelars's motion to sever is GRANTED only fo the extent of directing that the
coverage issuss be sevsred for sl purposes (see Kelly v Yannoll 4 N Y 24 803, 178
NYS20837 15 NE2d 8818881 {«fmﬁ’zﬁ‘f‘?&ﬁﬁ v, Weeks, 15A D 3d 330, TOONY S 3d
153 127 Dept 2005 Golffo v bloewner 7 ADSd BSB7T7 NY.S2d 158 I3 Dept
20041 Severance of the trials is proper to avoid the obvious resultant greiudive during the
fury trial of the plaintiff's personal injury potion. No daims are severad for the pre-

triplidisoovery purposes.




Accordingly, Travelers's motion to sever all coverage claims asserted in Action # 1
and Action #2 is GRANTED only for trial purposes. Action #1 and Action #2 shall be joined
for predrial purposes.

Summary

NY Ladder’s motion to dismiss the complaint is GRANTED.

Travelers's motion to sever all insurancs coverags claims assertad in Action # 1 and

Action #2 is GRANTED only for trial purpases.

The partiss are dirccted o appear in the Preliminary Conference Part on February

3, 2014 81 8.30 a m. ronm 8OO for further procesdings

Dated: Whit
Janusry
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