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BUSE FISCHER, DDS., 

Plaintiff, 

GLORtA E POLLACK, SOUTHEi\.ST CONSTRUCTtON 
GROUP, ING,, NEVV YORK L.APDER. & SCAFFOLD 
CORPORATION, GRIGG & OAVlS ENGINEERS., PC, 
sreveN $ECON ARCH!"T~t'r, pc.and TH8 Tf~Vf:TLEHS 
INDEMNITY COtv1PANY OF CONNECTICUT, 

fJefendants . 
..,..,..,.,_.,,.,,.,,.,,.,, ... ..,..,..,..,..,..,..,..,w.,,.,,.,,.,,.,,..,..,..,..,..,..,..,,_..,.,,.,,.,,,..'"""..,""'"'"'"'"'"'w---"'---·""'"'"'"'"'"'"'"'-·"'"""'"'·"'"'"'"'"'"'"'X 

Index No, 52037/2013 
OIEClSlON & OROIER 

The following papers numbered 1-14 v\tere read on defendant Gloria PoHack's motkm to 
arrtendheran$wer, p~ainfiffs motiunlo amend her compiaint and conso!id@te, New York 
Ladder & Scaffolq Corpot~tiort'$ ("NY ladder") mption to tik~h1l$$ and The Travelers 
Indemnity Company of Cunnecfo:::uf$ f'Tr~velar$") motion to sever.. 

P:APER~J~JJ!.~ll~f;H:l;;P 

Trave$er's Notice of Motion/Affidavit t·1 
""'"""""""""''·······.·.··················"".'""'''"¥1.................................. .... ................................ """"""""""""·····---~~-

Polfack's Affidavit ln Opposmori ~-------------------------························'--·"""'""'"""""" _________________________ Jq 
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266 ·Purchase ·street, Rye, Neliv Yorx, PfaHntiff,· 121ise Fischer, 00$, V·U~s· a tenant of the 

tuHding pursuant to the ~erms of a 10,.year lease dafed February 200S andoccupted Suite 

201 ln fhe subject building. Oebcirah Troy, ODS, .PC, Clrot'} occupied the first floor of the 
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Company of America, her insurer, seeking damages suffered ctuetothe building collapse. 

Inc. d/b/a Southeast Carpentry ahd to join A.ction #1 and .Actton #2 for discovery and that 

NY Ladz:ler m(Tves to dismiss ·the action and· ail cross claims asserted against tt en 

Travelers rnoves. to. sever an in$urance coverage claims from this acfion. Po!!a~;k 
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DefBndant·PoHack's unopposed motion to arnend her answer is GRANTED. 

examh1e the sufficiency of the merits of the proposed arnendrnent' and, where the 

proposed amendment !s ~palpably insufficient as a matteroflaw or fS totally devoid of merit, 

r':·'"4•. 7')'~ ·N. y·. · t.~. z·o· . .;; ng .. f~''"'i f'\ •. ·t <)rsnt's1) ,:_)t,::l . , , \ ..::. •. • .q. . iv;;: V''' · ~,.1$p 4<./V!..!Je 

Here, there §s no evidence linking any ofthe proposed defondants to the renovatlon 

work of the buHding ln question, Notably, the renovation contract ¥vas befuvoon Troy and 

Southeast Construction Group ~nd ho other parties. 

\.Vith respect to plaintiffs motkm to joinAction #1 and Action #2 for discovery and 

trial, ln vlew of the existence of comrnon issues of !aw and fact in the hvo actions the 

m0Uonto join Action #1 and Action #2 for discovery on all issues is GR.ANTED, however, 
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NY Ladder moves to disrniss the comp~aint on the ground that p!a!ntlff s complaint 

NY Ladder notes that Jt w·as not hired by Southeast to $hore up the collapsed column until 

partial collapse of the building. 

Southeast contends that there maybe evidence that NY Ladoer negligently shored up the 

co~umn after the June 4, 2!:1'12 c.-0llapse. 

Plaintiff a!s-0 opposes NY Ladder's motion on the grounds that rt ls premature. 

Under CPU~ 321 'l{a}(1), a cornp!aint rnay be dis:rnissed where a i'd~fense is 

tounded upon docurnentary evidence", However, to prevail 'Gncter this provk~ion, ''the 

documentary evidence that forms. the basis. of the defense must be such that it resolves 

By contrast on a motion for dismissal pur$ttant to CPLR s2·11 {a)(7) for faHure to 

as true the factual averments oHhe conw~aint, p!aintiffcan succeeo upon any rea$onab!e 

-iThe Court notes that the determlnaHon or who opens and c~o$eS first shaH be 
detennined by the trial court (see' Gordon v. Errnann, 8'7 A.D,2d 760, 449 N.Y.S-Zct 40 f1"i 
Dept 1982'!). 
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[iUB5j [internal citations and quotation rnarns ornlttect]} In performing that task, the Court 

June 4, 2012 buHding coUapse, P!a1nffff does not aHege in her complaint any neg®igence 

GR.i\NTED, 

Travelers~s rnotfon to sever is GRANTED only to the extent of directing that the 

2UD4]),Severance of the trials is properfo avotd the obvious resultant prejudice during the 

trial/discovery purposes, 
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Defendant PoHack's mofion to at11end her answer is GRANTED and deerned 

The paM;i¢$ are d~t\1cted to appear in the PteHminaqr Conference Part on February 

$; 2(H4 at 9:30 a,m. room BOD for fmtherproc.~edings. 

Dated: VVMt ... ~ P!aft1s, Nev/ York 
Januaw ·in, 2014 
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