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At an !AS Term, Part SCP of the SUJ)Rme Court of 
lhe State ofll•w Y ode. held in ml for lhe Coon1y of 
Kings, at lhe CoW1house, at Civic Ccn1e;, Brookl)'D, 
New York. on the 2nd day of July, 2014. 

PRESENT: 

HON. DA YID I. SCHMIDT, 
Justice. 

-- --- ------ - -- - -·· ·· - ------- ---- X 
HF.I.ENA GRID. 

Plaiourr, 

.. against -

New YORX CrTY HOUSING AU'l'liOttJTY, 

Defendant 
....... . . ...... .............. ... .. . .. ........ .. .. .... x 

The foUowjnr papers nwnbered I 10 6 read on Jl\js motion; 

No lice-of Motion/Order 10 Show C4use/ 
Petition/Cross tvlotion and 
Affida,;is (Affinnauoos) An.""xcd _ _ _ ___ _ _ _ 

Opposing Affidavits (Affirmations), _ ______ _ 

Reply Affid•vits (Affirmauons)•-- - ----- - -
_ _ _ _ ..;-ffidaVlt {AffiT1113tion). _ _ ____ _ _ 

Other Papers Memorandum of Lp\V 

lnd<('!:'~·)34811 I / 

>'Q >'\O ~-'! '::> 

Papers Numbered 

l·l 

Upon the foregoing papers, defondan1 die New York City Housing Authority 

(NY CHA) moves, pursuant 10 CPLR 3212 seeking summary judgment dismissing plaintiff 

Helena Grib's eornplaint. 
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: . . . . 

Ba~eround 

On August 16, 20!0, plaintiff a resident of a NYCHA building known as Carey 

Gardens located at 2$45 West 23"' Street in Brooklyn (the building), slipped and fell in a 

hallway of the building, just off of the lobby area. Plaintiff cestified that she Jett work at 

6:00 P.M. that day and returned home to tlte building at approximately 6: I 0 P.M. She further . 
testified that at approximately 2:00 P.M. on that day it began to rai.n heavily and continued 

to do so unti l around 5:30 P.M When plaintiff arrived at b.er building she entered through 

a back entrance \",thich required her to walk up five steps to gel to the door and then dO\VO 

three steps after she then ,vent Utroug!1 tlie door. She was then U.. a hallway leading to the 

building's lobby. Plainlifftesti!icd that she observed wetness on the floor of the hallway and 

decided to step over it. She claims tl1at she took one step IO try and go over it but that she 

slipped and fel l. She further testified that she observed that she fell in a diny puddle which 

was " [l]ike oil, it was dirl)'. II was like gasoline or something like that" 

Edmond Laneville, a NYCHA employee, and Supervisor of the Caretakers at the 

building \Vhcrc plaintiff clai1ns she was injured tes.tified on NYCHA's behalf. He testified 

that there were two caretakers assigned to the building, one for each side and that each day 

the lobby and elevators are cleaned and the floors and stairs are swept and mopped. He 

added that uif there are all)" spills or anything irregular, il is cleaned as needed." 

Mr. Laneville added that he personally walked through the lobby and surrounding ru:ea al 

least two times each day. He testified that if there is a mess in the building thac needs to be 
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cleaoed up he beccmcs aware of ii eilher through the building caretakers observing it and 

informing him d1at they had observed it, or if he himself observed i~ or if a tenant called in 

to let him know of a condition that needed to be remedied. He futther testified that he did 

not receive any <:Or'l'.lplaints about the lobb)• floor being v.•et on the day of plaintiffs fall) nor 

did he rccci'-'C any complaints about lhe floor being dirty. He testified ti1at his wol'king l\OUTS 

were from 8 AM to 4 PM and l/lat if a COll'.lplaint came in after 4 l'M, it would come in 

through the central call office and that the condition would either be taken care of by 

someone dispat<:hed to the building to remedy the situation or a ticket would be left for him 

inlormiog him to take care of it the next day. 

Richard Cholewa, property manager for the Carey Gardens building, submitted an 

anidavit in support ofNYCTIA's motion in which he affirms that he is unaware of any 

complaints 1nade regarding any slippery, and/ or hazardous condition including but not 

limited to oil and/or gasoline io the floors of1he lobby adjoining hallway of2945 West 23" 

S1ree1. Moreover, he affirms that there was no use of oil or gasoline by NY CHA personnel 

iosid~ or outside of the building on the day of plaintiffs accident. 

NY CHA 's Motfo11 

NY CHA moves for summary judgment dismissing plaintifrs complaint atguing th<1t 

liabili1y caru1ol be imposed upon i[ hecause there v.•as no actual or constructive notice of the 

alleged condition of the tloor. there was a storm in progress, and plaintiff assumed 1he risk. 

Specifically, NYCl-!A argue.~ that plaintiff has not submitted any proof demc>nslrating that 
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NYCHAhad actual notice oflhe alleged wet, oily/greasy condition which she alleges caused 

her" to fall . Nor has she dcmoostraced that the condition wa.'\ present for a sufficient amount 

of l.Une to allow NYCHA to rccci\•c notice of it and take corrcdivc ac.tion. 

NYCJiA argues that a noxious substance such as gasoline with its strong and 

distinctive odor could not have been present very long and gone unnoticed by other tenants. 

NY CHA points to the testimony of its employees which es!ablishcs that there were no reperts 

of aoy v .. et, or oily/greasy substan<:c:s present on the floor of the lobby or hallv.·ay area in 

which plaintiff fe ll. Morc'Over, NYCHA contends that plaintiff has not established that 

NY CHA had constructive notice of the alleged condition and that such condition was visible, 

apparent imd existed for a sufficient length of ti1nc. 

ln opposilion, plaintiff argues that NYCHA had constructive knowledge of this 

dangerous condition \vhich she contends was a recorritlg situation. In suppon of this 

position, shcpo.ints to her depositjon testimony at p 34: 

Q. What did you sec? 

A. I saw wetness and I decided to step ovu iL The Ooor was 

not flat arid tl1ere•s al\.\'Clys S<>mcthing collecling dowri then:. 

Q. ·fberc's always something collectin_g dov.11 there? 

A. Yes. 

In reply, NY CHA points out that plaintiff tes•ilied al her dcposi1ion that she slipped 

on "oil" arid "gasoline" mixed \Vi th v.•afer and testified that "sometimes v.•ater col lee-ts down 

there." NY CHA argues that since plaintiff caiu101 establish actual or constructive notice of 
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.. 
. .. 

th<: pn:scn<:<: of an oiVga30line and water mixture she is ancmpting 10 allege the existence of 

a "1Cllm:nt condi1ion bu1 that she fails 10 allege with any specifici1)' bow mllDY times the 

condition allegedly occum:d or, even, what the recurrent condition was. NY CHA points out 

• that plaintiff never mentioned the prior presence of g:i.soline or 01l 1n rhe nrea in which she 

fell. NYCHA mAintains thac in orde,r to survive the instant summary judgment motion 

plaintiff must dcn1onstrate that the gasoline, oil and water 1nix al issue \Vas present for a 

sufficient period of time for ·NY CHA to have received notice of it and ttlke corrective action 

prior 10 !he accident. They point to Mr. Lancville's testimony that on the day in question he 

was consistently in !he lobby to get to his office and argue that a noxious substanec like 

gasoline could only have been present for a short time sioce its noxious odor would DOI have 

gone UMOliccd by the tenants. 

In addition. NYCHA argues that the climatological records ii has produced establish 

lhat there \Vns 1>recipilfltion, in the fonn or rain, faJl1ng bctbre, during and after the ti.me of 

the alleged accident, thus there cannot be liability imposed upon it because !here is no 

evidence from which a jury could infc.r lhal such a condition ex.isled for a sufficient period 

of time to allO\Y NYCl-lA to have discovered it and n:modicd iL NYCl-IA argtJes that it , ... as 

not obligated to prolNde a constant remedy to the problem that occurs when water is traeked 

in to a building during rainy weather conditions. They poont to Mr. Lanevillc's testimony 

tbal he did not receive any c:omplaints of water or din on the day of plaintiff's ac;.c;.idcnt 
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.. 

Discussion 

nsummary judgmcnl is a draslic remedy made in lieu of a Dial which rcsoh,:s the case 

as a matter of law" (Reyes v Arco Wentword: Mgt. Corp., 83 AD3d 47, 54 [2011), citing 

Andre v Pomoroy, 35 NY2d 361, 364 [ 19.,4]; see also Vega v Restani Constr. Corp., 18 

NY3d 499, 503 (2012]). A summary judgment movant must show prim• facie entitlement 

(()judgment as a matter of law by produc.ing suffic;;ien1 admissibJe evidence demonstrating 

the absence of rmy malerial factual issues (CPLR 3212 [b); Alvarez v Prospect Hosp., 68 

NY2d 320, 324 ( 1986]). failure lO make such a showing requires denying the motion, 

regardless oflhc sufficiency of any opposition (Y.ga, 18 NY3d at 503). Thcopposingp3<1y 

overcomes lJ1e mov:mt •s shov .. Jng only by introducing •1evidentiacy proofiJl admissible fonn 

su fficient 10 requlre a trial of m11tcrial questions" (Zuckuman v City of Ntw York, 49 NY2d 

551, 562 [ i 980]). 

Considering a summary judgment motion requires viewing the evidence in the lie,ht 

most favorable lo the motion opponent (Vego, 18 NY3d at 503). Nevertheless, '·mere 

concJusion.s. expressions of hope or unsubstantiated allcg.1tionsor assertions arc insufficient .. 

to defeat a summary judgment motion (Zuckerman., 49 NY2d al 562) ... The coun's function 

on a motion for summary judg1nent is to detecrnine \Vhethcr material f.1ctual issue.-; exi.s1., not 

10 resolve such issues" (Ru.Z vGr@n, 71 A.D3d I l 12, I 11 S (20 I OJ[ internal quo1aiion marks 

ominedl). 
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. . . 

Recurring Coodition 

To the extent plaintiff seeks 10 base liability on NYCHA's alleged notice Utat a 

recurring water condition existed on the floor of the area in which she fell, such a theory 

fails. as no notice can be impuled on this ground. "[A] general a'vnreness thal a dangerous 

condition inay be present is legally insufficient to constitute. notice of the particular condition 

that caused plaintiff's fall . . . liability could be predicated only on failure of defendant< to 

remedy the danger presented by (he (condition] after actual or constructive notice of the 

condition" (Gloria v ,\,fGM Emerald Enter., 298 AD2d 355, 356 [2002] [internal citations 

and quotation marks omitted]; see also Gordon, 67 NY2d 836). A defendant needs to have 

had actual notice of the alleged recurriog condition; liability\loder a recurring hazard thcoty 

requires that the defendant routinely leave a known defect. unattended (Halpern v Costco 

Warehouse/Cosico Wholesole, 95 AD3d 828, 828-829 [2012]; Gloria, 298 AD2d al 356, 

citing Sweeney v D & J Vending, 291 AD2d. 443 (2002] [leaking vendiog machine]; David 

v New Yark City ffous. Auth., 284 AD2d 169 [200 I ] [leaks causing rainwateno accumulate 

in Slairwcll); lvfclaughlan v Waldbaums, lnc., 237 A02d 335 (!997] {unstablesupermarket 

display)) .. The court notes llrnt plaintiff did not allege in the Complaint or Bill of Particulars 

that the there \vas a rec11rring \Vater and/or oil condition present in th.e area in Vt•hich she fell 

thal NYCI-JA failed to remedy, and she cannot 1\ow adva11ce a new theory of recovery on this 

basis (O,ir<JV v Rozbruch, 9 1AD3d147, 154 (2012]; Mezger v Wyndham Homes, Jru: .. 81 

A.D3d 795 (20 I t )). 
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. . . 

Herc, NY CHA, through the testimony and affidavit of its employees, demonstrates 

that there had never been s11y complaints made {egarding a recurring water and/ or oil, 

gasoline condiLion in the area in which plaintiff fell. Thus, the court finds that plaintiff fails 

t<> raise aJty triable issues of material fact regarding \vbether NY CHA was on notice of aD}' 

rC(:orting \Vatcr/oiVgasoline condition in the area in 1A'hicb. plaintiff fell. Although plaiotiff 

testified chat tJ)ere was always something collecting io that area, she never complained to 

anyone about il nor is there any evidence Lhat any olher tenant complained of such a 

condition being pr'esent in that area. 

Constructive/Actual Notice 

"A defendant has constructive notice of a dangerous coudjtioo when it is ·visible and 

apparent, and existed for a sufficient length of time before the accident such thal it could 

have been discovered and corrected" (Perlongo v /'ark Ciry 3 & 4 Apt<., Inc., 31 AD3d 409, 

41 0 [2006J; see Gordon v 1lnierica" l.tuseum of Natural Histo1y, 67 NY2d 836, 837-838 

( 1986] ). "To meet its initial burden on the issue oflack of constructive notice, the defendant 

musl offer some evidence as co \vhen the area iJ1 question \\'as last cleaned or inspected 

relative 10 the time when Lhe plaintitT foll" (Gadzhiytva v Smith, 116 A.03d IOOI (20l4J 

quoting Bimbaum v New York Racing Assn.. Inc., 57 A03d 598, 598-599, (20081; see 

Schiano v ."-fijul. Inc., 19 AD3d 726, 726-727 [2010)). 

Here defendants submit the testimony of its employee Mr. Laoeville, whotestificdthat 

he was consiste.ntty in the area in question through out the day inasmuch a~ he must pass it 
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to gel to his office and that if any oomlition existed he would have noticed it and remedied 

it. He testified that the .,ea was cleaned in the morning a11d would be cleaned as need if a 

situation 'varranted it. l·{e further testified that .. vhen it rains, as it did on the day of plt•intiff's 

aocidCI1t, the tloors are cleaned more frequently. In addition, Ronald Cholewa affinns that 

he is not a\varc of any complaints n1ade regarding any slipper, \vet or dangerous condition. 

and that <here was "no use of oil or gasoline by NYCHA personnel for any purposes 

\vhatsoever inside or 0\1rside of2945 W. 23'd Street on the day of plaintifrs accidenL" 

The court notes tl1at the record is de,rojd of any evidence regarding prcciseiy when the 

condition at issue came into existence (see Lipsky v Firebaugh Realty Corp., 26 AD3d 313, 

314 (2006); Giuffrida v lifctro North Commwer R..R.. Co., 279 AIJ2d 403, 404 [2001]). In 

the absence of proof as to how long the alleged \vat.er andfor oil/gasoline co11dition was. 

present on the floor, there is no evidence to pennit an inference lhat the defendant had 

constructive no~ice of the cond_itioo v.11ich allegedly cau~d plaintiff's fall (see ('erlongo, _3_1 

A03d at 410-411; McDuffie v Fleet Fin. Group, 269 A02d 575, 57512000]). Additionally, 

"la] gcneraJ a..:vareoess lhat water might be tracked into a building v.•hcn it rains is in.sufficient 

to impute to I.be defendanls constructive notice of the panicular daogerous condition" 

(S(Irondre(I v St. Charles School, 2014 N.Y. App. Div. LEXIS 3943 (N.Y. App. Div. 2d 

Dcp't Punc 4, 2014] quoting Mus(Inte v Depar<menL <>/£due, of City of NY, 97 A03d 731. 

731 (201 2 J; Yearwoodv Cushman & Wakefield. Inc., 294 AD2d 568 [2002]). 
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.. . 

Herc, 1be evidence !hat NYCHA has submiuod in support of ilS motioo, the 

deposition testimony of Lanevillc and the affidavit of Cholewa, is sufficient to eslablish, 

prima facic, 1hat NY CHA did no1 creole or have actual or coost.r11ctivc notic.: of the alleged 

hazardous condition (see Gadzhiyeva v Smith, l 16 AD3d 1001, 1002 (2014); A.rs/an v 

Ridznu>nd N. /kl/more Reclty, LLC. 19 AD3d 950 (2010); Scheer v Pathmark Stores, 6 

AD3d 520 (2004f). 

Stom1 in PI.O!!tm 

NYCHA also argues that liabilioy cannOI be imposed upon it based upon the «storm 

in progress"' rule. which holds thao a landowner will nor beheld liable for aecidenos OCGUiring 

as a cesult or !he accumulation of snow and ice on its premises until an adequate period of 

ti.roe has passc<J following the cess::i.tio11 of the s1om1 10 allow the ownf;J'.. 311 opp0rtunity to 

ameliorate the hazards caused by the stonn (.ru McCurdy v KYM.-! Holdings. U.,C. 109 

A03d 799 (2013); Smith v Chr1.tt'J FirJt Presbyt. Chwch of Hempstead, 9~ ADJd 839, 84-0 

(201 2); Marchese v Skenderi. 51 AD3d 6-12, 642 r2008]; see also Ali v Village of 

Pkasarnville. 95 AD3d 796 (2012); Dubonsky v 2900 Was/chester Co., 1.1.C, 21 AD3d 514 

(2006)). Whether the doctrine applies to stonns involving only rain has been qucstiooed (see 

Toner v National R.R Passenger Corp .. 7 l AD3d 454 (2010) (Andrias and McGuire, JJ, 

concuJTing], Hilsman v Sorwil AS1ocs .. l.P., 13 AD3d 692 (2004 ]), although some trial 

COUrtShavc found thcdoctrineapplicablc(see RijpervCilyofNew Yor.t, 2013 WL 1494998 

(Sup. Ct. New York Counry 2013 J; Bush v Duane Reade Holdings, Inc., 2012 WL 2154978 
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. . . 

[Sup. Ct. New York County 2012); Beyda v New York City Tr. Auth., 16 MJsc.Jd ll 16(A) 

(Sup. CL New York County 2007)). J:forc, however. even if1be doctrine'was applicable, at 

this summary judgment stage, the use of the storm in progress doctrine docs not oompletely 

eliminate a landowner's duty to exercise IQSOnable care to remedy ha%aidous stomrrela1cd 

oonditions (st< Rijos v Riverboy Corp .. 105 A03d 423 (2013); Kuznicki v Beth Jacobs 

Teachers Semmary of Am. Inc., 39 Misc.3d 286 (Sup. C1. Kings County 2013] citing 

LoSquadro v Roman Catholic ArchdkJcltSt of Brooklyn, 2S3 AD2d 856 (1998)). 

Here, NYCHA submits a document from the National Climatic Data Center which 

establishes that it rained .12 inches at John F. Kennedy airpon on the day of plaintiffs 

acddent witl1 the bull: of the rain falling ot 5:00 p.m. and trace amounts sull detecublc &l 

6:00 and 7:00 p.m. Plainlilf herself testified that it. ~eg,'n raining at 2 PM and st0pptd 

approximately 40 minutes before she finished working that day, which was at 6:00 p.m. 

Based upon a review of the record, thceow1 fu>ds that the defendant has established its prima 

facie entillemenl lo so1n1naJ)' judgn1cnt ns a matter of law by subn11tting evide.i\ce 1hnt 

dcmonstrares that a sufticient amount of time had not elapsed from the cessation of the rain 

and plaintiff's accident to enable NYCHA to remedy any situation that may have resulted 

from woter being tracked into the buildins during the sionn (see McCurdy. 109 AD3d al 

799; Smith, 93 A rJ3d at S40, Marchese, SI AD3d at 642; sec czlso Ali, 95 AOJd at 796; 

DuMnsky 21 AOJd at 514). 
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. . ·. . 

• • .·. 

Accordingly, based upon the foregoing, NYCHA's motion to dismiss the compl•int 

is granted and this action is hereby dismis.sed. 

The foregoing constitutes the decision, order and judgment of the court. 

ENTE R. 

J. S. C. 
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