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SUPREME COOltT OFTID: l>"T~TE 011 NltWYORX 
COUNTY OF KINGS: 36 

WELLS F AROO BANK. N.A., 

Plalntlffl•). 

K. YUl OOANS. 

Dtfe:ndlm(1). 

Index No.: 2699'/J(J'J 
Motion Calendar No. 
Motion Scqucoc:e No. 

OECISION I ORDER 

Pracnt: 

Redtatloa, u requlnd by CPLR 2l1'(•), of the papen cousldered oa tho rnkw or thlt 
motloa to dismiss plaintiff's complaint apd for swpmgy iudmsnt 

Papen Numbered 

Notice of Motioa and Allldov .. Aoaned ..................... .. _ 1-2 __ 

Order to Sbow Clll3e and Aflidav!ts Annoud.·-·-

AnlYl'Cling Affidavits ·-·-----·-·---·- _3,4 __ 

Replying Affidavits. ...................................................... ... 

Ex:hibits. ............. --···························---··-··········-
Olha-: .............. .Memo of law ...................................... . _ s __ _ 

Upon Ibo roregolq died papen, tho Dedtlon/Order OD thlt motion 11 •• rono ... , 

Dcfendmit, Kyle 0041DS, C'Mr. Ooans'') bas moved pursuant to CPLR § 321l(a)(l). § 

J21l(a)(2),§321 l (a)(l). § 3211(1)(7), § 3013 and BnsiiwsCorporalion Law (BCL) § 1312, for 

111 ordef dismiwng Ibo within action upon Ibo grounds that lhe <:ourt loda 1Ubjcct 11111tt<r -jurUcliaion due to plainliJl's Id: or mnding to inslitule.tbis aclioo; 1be \IDdalying IClioo cannot 

be insti!Ultd u a consumer debl, but rllher sboWd be commmcoc! u a roreclosure pr..-iin&: 

plaintiff bas ao legal capacity to .... in lhit ota1c and plainlilfbas wled to state a proper""""' of 

11Clion upon "1tlcb relief can be llf&llted. In _.)lion to the motion, ~10 plainliO', Wells Fargo 

Bank, N.A. ("Wells Fargo") malnlllos Iba! \boy have stan!ling upon which to bring this 
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pIO<:C<ding. jurisdiction is proper, the complaint is well plead, and the plaintiff is wi1hin ils 

s1alulory right to maintain an action to collect on a consumer debt based upon defendant's default 

in the peyment of the underlying home equity loan. 

lkK®und: 
The dcfcadanl, Kyle Ooaru ("Mr. Ooaru") had obtained a first mortgage and a home 

equity mortgage from WcUS Fa1go, Which wm: 5CCuml by his home located at 10 East 51" Street, 

Brooklyn, New Yorlc. Mr. Goans staUs that he became unemployed in April 2009 and conlacted 

Wells Fatgo fO< the p<l1pO<e of modifying hls IOW> payments. 

It appears from the record that Mr. Goans wa.s succe$5ful in modifying the first mortpgc 

with Wells Fargo. As to the home equity loan, negotiations wm: being condueled between Mr. 

Goans and counsel for Wells Fatgo IJetMen August 28, 2009 and September 27, 2009, but it did 

not result in a modification. As a result, Wells Fatgo initiated an action on October 26, 2009, 

based upon non-payment of a consumer debt. Due to the failure of Mr. Goans to appear or cnlC1: a 

responsive pleading to the complain~ a default judgment was awarded to Wells f atgo and against 

Mr. Goans on January 4, 2010, in the atnount of$82,040.80. 

The plaintiff then proceeded to execute upon the judpcnl Aft..- becoming aware of a 

Notice of Garnishment wblch'Mr. Goans received from the office of a New York City marsbal, 

Mr. Goans moved by O<der to show cause on March 23, 2010 to vacate the dofilult. Tho Court in 

ruling upon the meri1$ of the onler to show cause, oi:dered that a traverse hearing be conducted. A 

traverse hearing wa.s held on February 28, 2011, in which theCourtdetmnined lhat process, 

Which was etfec:tualecl by substituted service, was done properly. Theieafter, a second order to 

show cause seeking the samo relief was brought by Mr. Goans, which was denied by the Court on 

May 6, 2011. In each Olde< to show cause, the dcfcodant appcarodJ?ro se. 

Defendant then moved a third time by order to show cause, this time by counsel, seeking 

to vacate the default judgment. This Court in considering the third application, held that the 

traverse hearing only delelmined the issue of service of process and·is not determinative of 

wbethet there is a reasonable excuse or a meritorious defense sufficient to set aside the defilult 

judgment IHoied \lpon otbcr.~deration.. . 
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In =dcring a decision datcdJaouai:y 17, 2012, this Court had scn1tioiud the 

correspondence submitted which was related to the negotiations regarding the modification of the 

home equity loon. It appeared to this Court that Mr. Goans was given an umcasooably short 

period of time to n:spood to lhe request of Jll90D Verhagen, Esq, counsel for Wells Fargo. Mr. 

Verllageo staled that his office conlacted Mr. Goans on or about August 29, 2009, to advise him 

that the oUISl.anding debt on the home equity loan was assigoed to his office for collection. Mr. 

Verhagen lluon 3Ulted dial Mr. Goans contacted his office on Seplember 19, 2009. Thereafter, on 

September 27,2009, Mr. Goans was asked to produce proofofhis linancial hardship. Mr. 

Verhogen ~that when sucl! iofonnation was not piovidcd by Mr. Goans, a decision was made 

on October 19, 2009 to pursue en action against Mr. Ooans. 

This Court upon a review of the submission of the parties notes that the summons initialed 

by Mr. Vorhoaen's officoisda!OO August 31, 2009, (well prior to the October 19, 2009 date) and 

which was appioximately the same lime that Mr. Verhagen'• office and Mr. Goons bad their 

initial contact. Additionally, tbe infOIID8tion requested by. Mr; Vcrhogcn's office had already been 

received by Wells Fargo in coJlllCCtion with the review oftbe lint mottpge modification. As a 

result, Ibis Court concluded that those focts raised a question as to whether the negotiations 

betw.en Wells Fargo and Mr. Ooans bad been conducted in good faith. 

This Court l\Jrthor considered the issue of the approprialeuess of bringing an action for 

monewy dmrulges by Wells Fargo, which issue is germane to the within Motion to Dismi>S. The 

home equity loan is a secured iutertst in the residence of Mr. Goans and its terms are oontained in 

the "Slllllttfit Home Equity Account Agreement and Di,oclosttte Statement" (Home Equity 

AgRenleDI"). The home equity agxeement contains a default section (section 17) which provides 

the options available to tbe lender in the CYClll of a default. These options include (a) closing the 

account immediately; (b) r<!Upting unpaid any outstanding advanc<: request chccks drawn on the 

account and refusing to honor any other advance request ll!llde on the account: ( e) req~ 

immcdjate payment oftbe entire balance. oftbe account. . 

This Court determined that there was oo provision in the Home Equity ~ent for 

bringing a lawsuit for monelmy damages (as oppooed to a mortaage foreclosun:) by the lender. 

By bringing this suit as a monetary claim, Wells Fargo bas avoided the mortgage foreclosure rules 
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which mlght be available lo a home owner. This Court detctmined that Wells Fargo bad 

effectively avoided the requirements of CPLR Rµ!e 3408, which r<quil<S for<elosure actions to 

have mandatory eonferences l'(ith the Court and other protectiOllS available to home ownen 

subject to foreclooure in New .Y orlc State in<:~ the mand•lo!Y settlement conference (see 

Unifonn Civil Rules of the Supreme Court. Rule 20'2. I 2-a "Residential Mortgage Foreclooure 

Actions; Settlement Confcreru:e'1. 

This Court further delamined that the actions of Wells Fargo point to a prima facie case of 

possible bad faith conduct, which has been Nied to be a ground for vacatur of a judgment. This 

Court ruled that the default judgment obtained by Wells Fargo against Mr. Goans be V11Cated and 

aoy and all collection efforts were to be !Orminated. 

~.Mr. Goans, through counsel, served an answer with counterclaims, on or about 

March 7, 2012. Plaintiff rejected the aoswer, on or about March 12, 2012, becatL..,theanswerdid 

not contain a verification. Thcn:aftcr, an amended verified answer, with counterclaims was served 

on or about March 20, 2012. Wells Fargo served a reply lo the amended answer on or about April 

16, 2012-

' 
Defradanli contenrlon: 

Defendant has moved.to dismi., p!Aintill's complaint, pursuant to CPLR ·§ 321 l(aX2). 

upon the grounds that the Court lacks subject m¢:r jurisdiction to bear the - due to 

plalotill's lack of standing to institute this action. Defendant m•intains that this action should 

have been instituted as a foreclosure proceeding, where the plaintiff would be subject to cenain 

pioof, including having to establish that Ibey are in possessioo of the.original debt instnlmenL 

The defendant has also moved to dismiss plaintiff's complain~ pwwaot to CPLR § 

3211 (a XI), oo the growuh that tho action cannot be ins1itutcd .., a c:onsutne< debt aod must 

Ihm fore be brought as a foreclosure proceeding_ By bringing this snit es a monetary claim, the 

plalo!ilfhas avoided being lNbjcc;t to the ~e forcclooure Nies and laws which might be 

available to a home owner. The plaintiff has avoided being oubjcct lo the rcquimnems ofCPLR § 

3408, which stalutc> provides that forccl0$llr0 actions have maodalory eonfercucos with the Court. 

' The enactment ofRPAPL § 1320 is evidence of Ille legislatnrc's desire to aid bomcowncn. not to 
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c:reale a meaDJ to deny a mortgagor the opportunity to litiga.te. 

The defendant bas further moved to dismiss, pursuant to CPLR § 321 l(a)(3) and Business 

Corporation Law§ 1312, on the giounds that tbe plaintiff bas no lepl capacity to sue in this state. 

The defendant contends that Wells Fazgo is not rqister<d or licemcd to cooduct business In the 

State of Now York. Business colpOnllions require statutory authority to sue and be sued (see BCL 

§ 202(•)(2) and§ 1312). 

Additionally, tho defendant seeks to dismiss this action pursuant to CPLR § 3013 and 

CPLR § 321 l(a)(7) on the giounds that plaintiff bas failed to state a proper cause of action. 

Defendant further contends that to the extent tba1 plaintiJI's cauSes of action seeks to n>c0vor 

monies for breach of coDll'll<t, this claim cannot be maintained because ii is baired by tho doctrine 

ofm"'ller (sec Ka FoonLo v. Curls. 29 AD3d S2S (2006); FAbozzi y. CoJ!P§. S ADJd 722 (2004); 

Roths!eln y, EQviJy Ycmuw. 299 AD2d 472 (2002)). 

Plalntffrs CO/l/enljans: 

In addressing the defendant's argument that the complaint docs not properly state• cawe 
of a<:tion, plaUUilf maintains that defendant's contention that the claim is bmTcd by the doctrine of 

~er is misplaced because 'the doeuine of mc<ger is U>applicable to the fucts in this matter. The 

doctrine of merger provides that the provisions of the conb'act for the sale of real property arc 

me<ged in the doed and, as a resul~ arc extinguished upon the closing of title (see Sjmonc v. Roal 

Eswe Sms .. lnc., 42 AD3d 518, 840 NYS2d 398 (2"' Dept. 2007)). The cases cited by 

defendant, which include Ka Poon Loy, Curls, Fabolzj y, CODJlA. and Rothstejn v, Equity 

VC!llu!es. to support dcfcndsnt's argument as to applicability of the doctrine of merger.,., 

dislif\Sllisbable as neither o( tl>coe cases dealt with issues of a Ill>lc and/or mortgage, but rather 

focused on a contJact of sale, a subocqucnt closing of title and a,doed trnnsfer bctw= lhe parties 

to the sale and claims Iha! a_ party bad arising from an alleged bttaeh of that tran.w:tion. 

As to the issue of stllndlng. plaintiff maintains tba1 Wells Fargo was the original lender in 

this transaction and ICDlAins so to this dale. II is.plainliff's position that the lc:ndcr bas no 

obligation to submit the original note, to tender it or attach it to a Complaint or a debt Instrument. 

Wells Fazgo further contends that it 113$ sufllcic:utly alleged its standing to survive a motion to 
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dismiss. Plaintiff states in the oomplaint that defendant executed a contract with plaintiff, 

defendant agreed to pay plaintiff for any inclebuidness incumod by advancing monies, plaintiff 

advanced money to defendant and defeodam dcfaul~ on hU repayment obligation.<. 
J. • 

As to the issue of Wells Fargo's legal capacity to maintain ao action in this stale, as a 
' ' national benking association it is organized ll1UI existing under and purswll)t to Chapter 2 of Title 

12 of the United States Codcaod operates pursuant to federal authority. As anatiooal bank. 

Wells Fargo is not required io obtain authority from the State of New Yolk to do business in New 

Yorlc (see F!ACaa! Sem .. N.A. y, DiLoamw 22 Misc.Jd l 127(A) (Dist. Ct. Nassau County 

2009). National banks may commence and maintain an action in the courts of this sta!A: without 

obtaining authority to do busiocss in New York (see U.S. 8Mk TlllS! Nat'! A.so'n Tr, y, Buttj, 16 

AI>Jd 408, 792 NYS2d SOS (2"' Dept. 2005)). Accordingly, that portion of defendant's motion to 

dismiss the action, due to Wells Fargo not having beeo authori7ed to conduct business in New 

Yolk, should be denied. 

Plaintiff further contends that Wells Fargo poperly elected its ..,,,edy at law. A mortgagee 

may elect its remedies when a mortaago< has detllulted on the loan obligation, eitber at law to 

recover on the obligation under the promissory no!A:, or in cqllity to fonx:lose its lien oo the 
' 

property (see RPAPL §J301(1):Cow v. Sands Point Mvjna. lne., 17 NY2d 291,293; 270 NYS2d 

599, 600 (1966)). 

Dfsou.nlon 

'lliis Court bas reviewod the submistions of ooonsel for the respective parties and 

considered the arguments presented herein, as well as the.applicable law in mDlciog its 

derenninatioo with respect to the underlying moJion to dismiss this action whlcb seeks moneiary 

danuiges besed opon a deliflquent home equity loan. 

At issue, before this Court, is whether the plaintiff should be permitted to proceed in this 

action for mooewy damages as a n:sult of a delinquent home equity loan or should lhe plolntill' 

be limited to proceeding & a foreclosure matter. 

This Court in it> decision dated ]aouary 17, 2012, in determining whether a dcfuult should 

be """8led, addressed this very issue. The Court np!A:d that this .home equity loan is a secured 
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interest in the residence of Mr. Goans and that lhc tcans of lhc loan were Ol<]>ressly containod in 

Ibo Home Equity Agreement. The agreement contained a defanlt section (section 17) which 

provided that the lender bad thtee opllons; close the llCCOWll, retum unpaid any OU1$tanding 

advance rcqucst checks that were drawn on lhc account and refuse to honor any other advance 

ch"'ks or t<quire lhc immediate payment of the entire balBnce due and owing on said account. 

This Court detennincd that there was no provision in the Home Equity Agn:cmcnt for 

commencing an action for monetaiy damagca, as opposed to a mortg~ forclosurc by the lender. 

·niis Court was oflhe opinion that Wells Fargo by bringing only a claim for money damages, has 

avoided the mortgage fonoclosLll'O rules whlch might be awilable to a home owner. A3 such, 

Welb Fargo has effocti~Jy avoided the requirements of CPLR § 3408, which requires fOf"'losure 

actions to have mandatozy conferences wilh the Court and other protections available to home 

ownm subject to fonoclosure in New York State including thc mandatozy setllcmcnt confcmicc 

(see Uniform Civil Rules of the Supmnc Court, Rule 202.1~ "Residential Mortgage Foreclosnre 

Actions; Settlement Conference"). Pwsuant to CPLR § 3408, the pwpose of the settlement 

conference is to bold setdomenl discussions, especially to see whether 1he parties can n:ach a 

mul\lally agreeable resolution, includi.,g a loan modification, to help the defendant avoid losing 

bis or her home. The goal i• for the parties to work out a payment schedule that will kfep the 

defendant (Mr. Goans) in bis residence. 

This Court was also coru:cmcd that the actions of Wells Fargo, in limiting the time in 

which a resolution of this matter and a possible modification of the loan could be aocomplishcd, 

could poS8ibly point to a prima filcie case of bad faith conduct. The plaintiff was allegedly 

awaiting documentation from Mr. Goans, allhough such inforination may have been previously 

provided by the defendant while succeaafully modifying a jim mort8)1ie with Wells Fargo. While 

plaintiff contends that they bl!Y• the option to aeloct their remedy, either ot law to recover on the 

obligJtion undt: the promissory no~. or in equity to foreclose its lien on~ property (see RP APL 

§1301(1)), the default provisions of this home equity loan do bot provide that the plaintiff may 

commence an aruon for monetary damages. 

This Court finds that this matter should proceed as a foreclosure proceeding mid not as a 

claim for monetazy damages for the default on the home equity loan. 
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In addressing the other iss""" presented. this Court finds that Wells F qo bu legal 

capacity to commence and maintain an ac:tion bcfo~ the courts of this state without obtaining 

aulhority to do business in New York. As to the claim by defenllant that plaintiff's claim is baned 
• • 

by the doctrine of merger, thiiCourt finds that the doctrine of merger is inapplicable here as the 

dispulo involves an inteipretationoftbc loan docwnents and not an issue of merger. 

Decision 

The motioo by defendant to dismiss the complaint is gnmtod as th.c proper moody to 

Cnrorce lhe home equity loan is a foreclosure action. The plaintilT may prOCeCd against the 

defendant in a foreclosun: prooecding. 

This shall constitute the dooisioo and order of the Court. 

Dated: March /3,20 14 
Brookl,yn, New Yark 

Enter. !/ 
Hoo. J. Graham, Justice 
Supreme Court, Kings County 
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