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At on !AS Tenn, Part 35 of the Supreme Cou11 of 
the State of New York. held in and for the 
County of Kings, at the Courthouse, at ~ 
Adams Street, Brookl)n, New Yori<, on the 10" 
day of$q>tembtt, 2014. 

PRESENT: 

HON. KAR.EN 8. ROTHENBERG, 
Justice . 

• - - - - - - - • - • - • - - - - - - - - - ••• - -- - • - - •• - - - - - -X 
8oARO 0• MANAGERS Or BEACON TOWER 
Cosoo~n..•uM, 

Plaintiff, 

- aga.iJ'l.St • 

85 ADAMS STREET. LLC, 85 AOAMS Snttr 
MA!IAGUS, Ll.C, 8oYJ.!EO(dl.EV< FAMILY LLC, 
Al l'ltoretni;s AND DEVEl.OPMlll-TS (USA) C0ttp, 

JfSJ IA Y AHO 80YMELCR.EEN, THE CORCORA." GROUP 
BROOKL VN LANDMAAA Ll.C, CETRA/RllDDY 
IN CORPORA Teo, JOHN A. CETRA ARCHITECTVR.E, 
P .C.,JOHN A. CETRA, OOUJST~IN AS~OCIATe5 
CONSULTll<G ENGJN££RS, PLLC. K!JTH LOo, 
CAJU:TSKY 8t ASSOCIATES, P.C. andJA'- M. GAsPAAE.C, 

----------. ---- ---. ---.... --..... ----------x 

·me followjng oaneNt numbered l to 6 read here.in: 

Notice of MotionlOrdcr co Show Cause/ 
Petition/Cross Motion and 
Affidavits (AiTumations) Annexed _______ _ 

Opposing Affidav;t (Affinnation) ____ _ __ _ 

Reply Affidavit (Aftirmation). ___ _ _ ____ _ 

Index No. 28165/09 

Poeern Numbcro;:l. 

1-2 

3-S 

Upon the foregoing p:lf>C'$, defendants, 85 Adams Street, LLC. SS Adams Slnxt 

Managers, LLC, Boymelgrccn J'omily LLC, A1 Properties and Developments (USA) Corp. 

3l\d Jeshayohu Boymelgreen (Moving Defendams), move for an order, pursuant to CPLR 
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2221, gtllllling them leave to rcarguc a prior motion tbal resulted in a June 13, 2013 Order 

(2013 Order). which denied their motion to dismiss the complaint, and, upon reargument, 

granting cheir mocion, pursuanc 10 CPLR 3012 (b) and CPLR321 1 (n)( l), (a)(3), (a)(7) and 

(a) (8). 

Background 

This action involves alleged dcfeas in the construction of the Beacon Tower 

Condominium, a 23-st~ building locatt!d at SS Adams Street in Brooklyn (Condominium). 

The Condominium was developed by the sponsor, 85 Adams Street, L!,C (Sponsor), pursuant 

to an offering plan that was filed witl11hc New York Attorney General's office. 

The Board of Managers of Beacon Tower Condominium (Board) commenced this 

action against the Moving Defendants (Sponsor and its alleged alter egos) and others 

(archilectS and engineers) on No,cmbcr 6, 2009 by filing a summons with notice. 

The parties engaged in protracted settlemeo1 talks before pleadings were served. 

Thereafter, lhe court (Kramer, J.), by a July 2, 2012 order, gran1cd the Board's oral 

application for an e~'tension of rime until July 31, 2012 witJ1i11 \Yhich to serve the complaint. 

The Board. in accordance with the court's order, served the complaint on July 31, 2012. 

'fhccomplaintalleges cau>cs of action foe breach of cootroet, fruud in the inducement, 

negligent misrepresentation, violations of General Business Law (GBL) §§ 349 and 350, 

fraudulent conveyance in violation of New York Debtor and Creditor Law (DCl.) §§ 273, 

274 and 276 and violations of lhc Racketeer Influenced and Corrupt Organizations Act 

(RICO). 
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1'090 ) .. l) ll 

Moving Defendants answered the complaint on or ahout September 7, 2012, denying 

the material allegations ~rted therein and asserting sixteen affumati\'e defenses. 

Pre-Discovery Motion To Dismiss 

Two months later, on November 6, 2012, Moving Defendants made a pre-discovery 

motion for an order dismissing the complaint for lack of personal jurisdiction and the Board's 

alleged failure to timely serve the complaint. Moving Defendants also moved to dismiss: 

( I) the fi rst through fourth and thirteenth through sixteenth causes of action (by which the 

Board sought to pierce the Sponsor's coiporate veil) for failure to state a cause of action 

against the non-Sponsor defendants; (2) the second, third, fourth and thirteenth causes of 

action as duplicative of the Board's breach of contract claim; (3) the third, foUrth and 

thirteenth causes of action on the ground that the Board lacks standing to assen those claims; 

(4) the second cause of action on the ground that the Board is not entitled to the Common 

law Implied Housing Merchant Warranty under the Offering Plan; (5) the third, fourth, 

thirteenth, fourteenth., fifteenth and sixteenth causes of action for failure to state a cause of 

action against all of the Moving Defendants;. (6) the thirteenth cause of action on the ground 

that GBL §§ 349 and 350 are inapplicable; and (7) tb.e seventeenth and eighteenth causes of 

action for failure to state a cause of action under RICO. 

The 2013 Order 

After oral argument, this court issued the 2013 O;der on June 13, 2013, denying ,. . 

Mo-vingDefendants' disi;nissal motion \\'ith lea\•e to rene\\1 after the concJusion of discovery. 
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Instant 1\fotion To Reorgue 

Moving Defendants now move. pll!SU3llt to CPLR 2221. for leave to reargue their 

dismissal motion on !he ground that "the Court failed to consider Defendants' reply papers,"' 

which they fi led with the Court on the June 13, 2013 return date of the underlying motion. 

Moving Defendants further contend that the 201 3 Order is "devoid of any legal conclusion 
• I 

supporting the Court's decision" and that this is "irldicative of the Court overlooking ceruin 

facts and misapprehending controlling case law ... "' 

Discussion 

CPLR2221 (d) (2) provides that a motion to reargue "shall bcbllSed upon matters of 

fact or law allegedly overlooked or misapprehended by the oourt in dctcnnining the prior 

motion, bot shall oot include any mailers of fact not offered on the prior motion." "Motions 

for reargument are addressed to the sound discretion of the court which decided the prior 

motion and may be granted upon a showing that the court oyerlooked or misapprehended the 

facts or law or for some other reason 1nistakcnl}' anived 01 its earlier decision" (Matter of 
' 

New York Ceni. Mut. Ins. Co. v Davalos, 39 AD3d 654, 655 [2007], quoting Howell Co. v 

S.A.F'. La Salo, 36 AD3d 653 (2007); accord Morini v Lombardo, 17 AD3d 545, 546 

(200SD. " Rcargument is not designed to afford the unsuccastW party successive 

opportunities to reargue issues previously decided~ (Pro Brokerage v Home Ins. Co., 99 

1 ii<'• lb• September 4, 20 t3 moving affinnation of Jonathan A. Grippo. Esq. at 114. 

• S.e the Moving Defendants• September 4, 2013 Memorandum of Law in support of 
their motion to re.argue (Moving OcfcndntiLS Moving Memorandum) Ill I. 
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A02d 97 J ); (Pahl Equip. v Kassis, 182 AD2d 22, 27 [ 1992]). 

Here, MoviogOefe1ida01s have failed to demonstrate that this court either overlooked 

or misapprehended material or relevant facts, or misapplied aoy controlling principle oflaw 

warranting leave to reargue their motion (Foley v Roche, 68 AD2d 558, 567 (1979]). 

Instead, Moving Defendants contend that leave to reargue should be granted simply because 

the 2013 Order was issued without considering their reply papers, yet they do not specify 

'"hat, if anything, was o\•erlooked. Moving Defendants futtherconte-nd that leave to reargue 

is warranted l>ecause the 2013 Order is "devoid of any legal conclusion" and that "[t]he lack 

of legal anatysis is indicative of the Court o\•erlooking certain facts and misapprehending 

controlling case law set forth in Defendants' motion."' However, the lv!oving Defendants' 

instant motion to for leave to reargue merely reiterates Jhe facts and argume(1ts that they 

prcviousl}• raised on their uoderlyi11g dis1nissal motion and fails to idcntif)• any facts or la\v 

that were overlooked by the court. Accordingly, Moving Oefeudaots' motion for 

leave to reargue is deni.ed . . 

This constitutes the decision and order oflhe court. 

. . . •. ·-"<. . ~ . ~ . 

J. s. c. 

'See Moving Defendants Moving Memorandum at I. 
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