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OJ ORIGINAL 
Short form Ord<t 

NE\V YORK STATE SUPREME COURT - QU!i:ENS COUNTY 
Present: JiONORAB].£ll~RNlCE D. SIEGAi, IAS TERM, PART l2 

Justice 

Raffaele Oiannanasio, Jr., and Melissa OiaMatt.tsio 
f/kJ4 Melissa Aloisio, 

Plaintiffs, 

-against-

Throdoros Liatos. 
Defendant. 

··-····----------·----------------····-- --- X 

Index No : 17869/08 
Motion Date: tn/14 
Motion Cal. No.: 83 

Motion S<q~l l.. E D 

APR l 5Z014 

COUHTY Ct.au< 
QUEENS COllKTY 

The follo\\'ing papers numbered I 10 12 re-ad on this motion for nn order pursuro.1t to CPLR 
§3212 granting summary judQment in favor of the defendant, dismissing the Swrunons and 
Complaint of the plaintiff Raffaele Giann:inasio, Jr., on the ground that t~e injuries claimed do not 
s.:>.tisfy the "serious inj \1.1)'" threshold requirement of New Yotk losuf"J.nee Law §5102(d), and thus 
his cla!m for non-economic loss is d1smissiblc as a matter of law. 

Notice of Motion - Affidavits-Exhibits ... - ............................ . 
AffU'lll.-ition in Opposilion ..................................................... . 
Reply Aflinnation. ............................................................... .. 

PAPERS 
NUMBERED 

t • 4 

S- 9 
10 - 12 

Upon the foregoing papers. ii is hereby ordered that the motion Is resolved as folio"~' . 

Defendan1 Thcodoros Li:llOS ("Ocfcndanf') moves for an O<dcT snnnng summary 

judgµicnt pursuant to CPLR §3212 and dtsmissing plaintiff Raffaele Giannauasio, Jr.'s 

(ll'PJaintiff} compLainl on tht arounds 1.h-a1 Plaintiff did not sustain a serious injury under 

lnsu111nce l,..il\v §5102( d). Tiiis c:i.sc arises as a result of a motor vehicle accidcnl bct\\'CC:ll the 

Pll\1n1ifI and Defendant OtGl occurrod on JMuruy 20, 2007. Tbc Dill of PM iculars a.lieges lhat as 
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a 1<$Ult of tb• aocidcn1 Plaintiff suSl>ined injuries 10 his right knee, rigJu ankle. rigJu shoulder, 

cervical spine, and lumbar spine. 

An~lysls 

For the reasons set fonh below, Defendant's motion f0< summmy judgment is denied. 

Tb.res hold 

Defendant moves for summary judgment in bis favor on the ground that Plaintiff did not 

sustain a "serious injwy" ,~,.ithin 1be meaning of Insurance Law §S l02(d). The siaru1oiy provi$lon 

stale-, in pcnincnt port that a •\serious injury" is defined as: 

A penonal injwy "4licli results in ... sisni6cant dis6~t; ••. penn>n<nt 

consequential limitation of use of a body organ or member, signific:mt limitation of use or 

a body funetion or system, or a medically dttenni.ned inJW)' or impairment of a non­

pennanc:m narure which prcv<ntS tbc injured party from pctfonning subsuntially all of 

the material acts which constitute such a porson's custon11uy daiJy activi1ic:s for not less 

tltul ninety days during one hundred eisJtty days unmediatcly foUowing the occurr<nce of 

the injucy or 1mpainnent. 

lnsUIOllce Law §S 102(d). 

Defendant cootcnds that Plaintiff did il(l t sustain a serious injury based on medical reports 

of Or. Marianna Golden ("Dr. Golden"), a Neurologist; Dr. Frank D. Olivcto ("Dr. Oliveto"). an 

Onhopedic Surgeon; and DT, Jt;chord A. Heick,. ("Or. Heidcn1, a Radiologist The issue of 

'vhcthl!r Plaintiff sustained a serious injury is a matltr of law to be determined in che first 

U-.CC by the court. (Ucariv FJllOI, S7 :-IY2d 230 (19&2); Porcano v Lehnwn, 2SS AD2d 430. 
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431 [2nd Dept 1998); /Jr()wn v Srark, 20S AD2d ns [2nd Dept 1994).) When moving for 

SUIDID3l)I judgroent 00 threshold, the bwdcn U on L'ie defendant to make a prima r•.cic sho..;,,g 

that the injuries lhe plainlifT sustained from the subject accident !lll not serious as defined within 

1hc meaning of Insurance Law §5102(d). (Toure v Avis Rent A Car Sys., 98 NY2d 345 (2002); 

Lewis •.Jdm. 81 ADJd 905 [2nd Dept 2011 ),) A defcodant can mctt ibis burden by submitting 

the affidavits or affumations of medical experts, who. through objective mcdieal teSting, 

conclude that the plaintiff's injuries are not serious. (su Magar/n v Kropf 24 AD3d 733 [2nd 

Dept 2005]; s.e also Gaddy v Eylu, 19 NY2d 955, 9S6 [CL App. 1992}; Morris• Edmond. 48 

AD3d 432 (2nd Dept 2008).) Where defendant fails to mc:ci his or her prima facic burden, the 

motion will be denied, and lhc coun need not rc\ie'v the papers submitted by tl1c plaintiff in 

OppoSition. (C-ia v 938 Trading Corp., 283 AD2d S38 (2nd D<p1 2001).) l'hus, consideration 

is only g;,·en to the plaintirts opposing papers if the defendant·movnnt makes t' pri.ma f::ic.ic 

showins lhat the plaintiff did nol sustain o serious injury. (To11rc v A¥ls Rtnt A Car Sys .. 98 

NY2d 345 (2002).) 

Oe.(endant met his initial burden of cS13blishing that Plain1ifT did no1 sustoin a serious 

injury through the submission of the affirmation of Dr. Golden, Dr. Olivero and Dr. Heiden. Dr. 

Golden's n<Urological examination, cooducted on October 26, 2011, «>n<ludc:d •hot Plaintiff' hod 

subjective complaints of disoomfon and JXtin bul there '"0.S oo objcc:ti\'e evidcnec of a causally 

relatod di$0bility. Dr. Olivero's orthoP<X!ic examination. conducted on March 4, 2013, concluded 

lbo1 Plaintiff $bowed no objttli\-c limitalJOnS to hl$ range of motion. Fwthcr. Dr. Oliveto 

coocluded there 'Y:lS oo objoccivc evidenoc ora causaJly tela1cd disabilily prevcn1ing Plaintitr 

from "'ork.ing. 01. Olivcto concluded that lhc re!itrictions in nlotion subjccti,,·c in narurc. 
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A<XOl'dingly, Dr. Oliveto adcqua1cly explained the sul>j«:tivo ~ctions in range of motioo. as 

self-imposed and \Jnr<lalcd to tbe accid<nt (Gonzales v. Fiallo. 47 A.0.3d 760 [2" Dept 2008); 

Santos v. Taveras, 55 A.0 .3d 405 (I" O.p1 2008).) 

Dr. Heiden reviewed Plnin1ill's lumbar spine, right kne¢. ecrvieal spine, aod right 

shoulder MRI <Xlllllinations. The lumbar spine and right knee e.aminations were corulucled on 

fdwu>ry 08, 2007; the cervical spine c:x:imination w2s cooducted on February 28, 2007: and the 

rigtu shoulder exarnina1ion was conducted on March 19. 2007. All examinations in Or. Heidco •s 

cxpcn opini<>n show tha1 Plaintiff surfers fro1n a longstanding, chronic degenerative disease, 

which. requires years lo develop fuld is consisren1 \Vith Plaintiffs ag.ing. Further, Dr. Heiden 

concludes 1ha1 1hcse findings "could not be causally related 10 the accident of 01120/2007." 

In addition, Defendant provided evidence establishing. prima facie, '1bat during the 186-

d.>y period immediately followin& the subj<a accident, be chd not have an injury or unpamneni 

which. for more than 90 days. pievcnt<d {him I from perfonning subsiantially all of the sets that 

constiiuted [his] usual and custO!llaJ)I da.ily actions." (Frederiqut v Kropf. 86 A.D.3d 533 (2"' 

Dept. 201 l).) Specifically, Defendant submined Plaintiff's deposition testimony wherein 

Plaintiff states tklt be returned to work in a part·time capacity :uxl also. continued, aJtJiough 

limi1td. his side home btlsindS. 

Defendant bas lhcn:forc nude a prima facie showing lbal Plaintiff did not sustain a 

serious injwy within the meaning of Insurance Law §5102(d). Now Plointiff is burdened 

deil101'1Sln11e che existence or a triable issue of fact as to \vhether he sustained a serious injury. 
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(Matthews•. Cupit Transp. <Arp. 302 A.D.2d 441 (2nd Oep't 2003);ste also Gaddy• Eylu. 

79N.Y.2d 955. 956 (1992); Grttnt • Mirando. in A.0.2d 441 [2nd Di:p'12000).) 

Plaintiff) in opposition, met his burden l'o defeat Defendant's 1notion for summary 

judgment on the issue of serious injury. Plaintiff submined the: Affinn:uion of Dr. Oavid R. Adin 

("Dr. Adin"), a physia1rist. Or. Adin established 1ha1 Pl•inliff sustained a signific:ml limiiatioo 

and pcnn>nent loss of range of motion as a result of tile subj<ct aoc:ick:nt. Dr. Adin first examined 

Plaintiff on January 23, 2007 and last examined Plaintiff on November 8, 2013. Dr. Adin 

~ffinned thai the January 24, 2007 objective range of motion 1c;:st revealed signific::an1 reductions 

lit various ranges of motion of his spine. Funhennore, Dr. Ad.in affirmed that the NoveiJlbcr 8~ 

2013 objective range of motion tc:.sting l'CVC:lled signific;;Jol reductions 111 various r'1llgcs of 

mocion of Plaintiff's .spine. 

The diffen:ncc of optoions reprding Plaintiff's fall%ts of motion limitati<MlS by experts of 

both panies demonstrates sufficient triable issue of bet as to whether Pt~ntiff' has sustained a 

serious injury. (Lee v. Hossain, 111 A.OJd 799 [2"' Depa 201 J); Wilk v. Guthrie, 11 O A.D.3d 

988 (2'' Dept 2013); Matter of&tote of Raska.<, 213 A.D.2d 718 [2"' Oe1>1 19951.) 

Conclusion 

For the 103SOOS stt forth above, Defml:lllt'• motion for swoawy judcmcnt is denied. 

Pl d<mice 0. Siegal, J. S. C. 
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