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- agains t -
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PRES~' F.ON. LEON RUCHELSW.N 

Decision and order 
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March 10. 2014 

Defendant SOM: Enterprises. Inc. moves pursuant to CPLR §3212 

for p.~rtiaf s wranary judgment, limiting plaintiff's damages to 

' those injuries sus tained between July l , 2011 ond J uly 14, 2011 . 

Plo:intiff opposes the motion . Papers were submitted by all 

-perties and arguments held ond after reviewino all the arguments 

this cour~ maxes the tollowing determinution . 
• 

Plaint~££ , Nancey xane ent.ered .into a ldcse ogree:rtent with 

the defe..~da.~t SOM Enterprises. L,c., to occupy apartment f3R at 

293 Grove Street, Brooklyn. New York f rom J\.lly 1. 2011 to June 

30, 2012. On July l, 2011, Mo . Kane moved into apar tment i3R. 

within her f irst woek in t he building, MG. Kone discovered a bed 

bug viole t ion issued by the HPD regarding aparcment: #3R. Indeed, 
·) 

Ms. Kane chen t:e.lephonod her landlords to .a.le.rt. them of e.'1e 

violation and have her apa.rcmenc inspected. Shortly thereafter • . 
and ·o'lithi.r. two weoka of moving into the apartment. Ms. Kane saw o. 

livo bed bug and immediataly tclcphoncxi her landlord. Thue. on 
' 

July 14, 2011 Ms. Kano's !ondlore adviaed her that $he had the 
I I ,g II' gz ijVW ~IUl 

option to move out of her apartment and obtain 4 refund for any 
' '1:1313 A!Nno~ S~lfl)< 

., "11i ·' 

--· 

[* 1]



money spent . I1s . Kane chose to st.ay i n the apartment . This 

lawsuit w<ls commenced a lleging the defendants t'lere negligent. in 

leasing an ~partment t hey knew was infested with bed bugs. 

Further, the complaint all eges the defendants intentionally 

fai l ed to disclos e the condition of the apartment and as a result 

of that conduct the plaintiff has suffered injuries and the loss 

of personal be l ongings. Lus tly, the plaintiff sues for a bre~ch 

of th~ warranty of 11abi tability . The defendant::: have now filed 

the instant summary judgement motion arguing the plaintiff was 

i nformed two t..,eeks aft-er she moved i nt.o the apartment. that she 

could l eave the apartment without any negative consequences 

concerning t.he lec:i.se and t.}iat she '<'IOuld be refunded any money 

already expended. Thus, the defendants argue the pl aintiff chose 

to remoin i~ the apartment after July 14, 2011 and therefore any 

damages after that d.~te cannot be attributed to the defendant s . 

Conclus ions of Law 

SW'l\t.'lary Judgment may be granted where the rr-ovant establishes 

s ufficient evi dence, which would compel t he court to grant 

judgm~nt i n his or her favor as a matter of l aw (Zuck~rrnan v. 

City of New York, 49 NY2d S57 , 4 27 NYS2d 595 (1980 ) ) . ~However, 

once this shbwing has been ~Ade, the burden s hifts co the party 

opposing the motion for swM1-ary judgment to pr oduce cvidP.ntiary 

proof in admi~sible form sufficient to e~tablish the existence of 

mat erial is::lues of fac e 1,1i,•hi ch require a trial of the act.ion 
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{Ro~ano v. St. Vinc~nt's ME'!d . Ctr. of RichIDQpd, 178 AD2d 467, 577 

NYS2d 3 11 (2d Dept .. 1991)) . Suironary Judgment would t hus be 

appropriate where no right of action cxi$tS foreclosing the 

continuation of the l awsuit . 

It is generally true that evidence of a bed bug infest a t ion 

penni e s a tenant to an aba tement of rent on the g r ounds t he 

premi$eS are not i nhabitable {see, Ludl ow Propertie~ LLC v . 

Young , 4 Mi sc3d 515, 780 NY~2d 853 {Civi l Cour t of the City of 

New York 200~]) . Fuxehermore, a pla inti ff gen~rally maintains a 

duty to mi tigate any da:magez . 

In thi s case there arc questions of fact, whi ch require 

ce solution by a jury whether the plaintiff had t be ability to 

mitigate the damageG by moving out of the apartJ:nent when so ,. 
offer ed by the defendant. It is t rue t hat such offer was made 

... 1i thin two t'leeks o f entering the uparement , however, t•ihether such 

mitigati on was feasible is a quescion for the j ury . The case of .. 
Cunningham y . Anderzon, 85 AD3d 1370, 925 NYS2d 693 (3'4 Dept . , 

2011) support s thi s conclu$i On since the decision c l early hol ds 

thut mitigation is sue$ $hOul d not be di smis sed e.~tirely but 

should be limited ba~cd upon the facts and circumst ance$ of each 

case. Therefore, the ex tent and possi bility of any mitigation 

and whether s uch mi~igation would have exposed the p l a intif f t o 

any further r isk or expense <~. P.~kenazi v. Mackotll, 72 AD3d 

1012. 905 NYSZd 169 [Zd Dept .• 20 i0J must be decided by a jury. 
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Like--• ise. the iscuoc concerning tho loas of property ba$cd 

upon clai~s o f negligence cannot by detinition be limi t ed co any 

part i eula r t i me frame cincc t ho damllge has already occurr ed and 

mus t be a s sessed accordingly. 

There f or e, based on t he f oregoing t he motion of the 

dcf~ndant seeki ng partial su.'Tll\ary judgement limiting t he claims 

co che fi rst. t.wo weeks the plainci !: f ;;.,·as in the apar C..'ff:enL i s 

denied. 

So Ordered . 
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