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NEW YORK SUPREME COURT - QUEENS COUNTY 

Present: HONORABLE David Elliot 
Justice 

lA Part _ _.,14....__ 

.BARBARA CANNARIA T<:l, Index · 

' 

Plaintiff, 
-against-

Nlll!\b<r 20367 2011 

Motion 
Date Novembc:c 8. 2013 

iVINC.ENT CANNARIA TO, JR., ET AL:, 

I Defendants. · Motion 
' Cal. No. l6 

Motion 
Seq. No. 4 

The fo llowing p~ numbered l to 22 read on this mo1ion by defendants Vincent 
Cann:ari~to, Jr. (Cannarituo Jr.), Vincent's Limousioc.Sc.rvice of New York, Inc. (Vincent's 
Limousine), 43-14 Broadway Corporation (the garage property), and 42-06 Broadway Realty 
l..LC(collcct_ivclydefer.dan.is). for an order dismissing the complaint pursuant to CPLR 321 t 
(a) (S) and (7)~ aod, i.n the alternative, for summary judgment pursuant 10 CPL.R 3212. 

Notice ofMotioo - Affidavits - Exhibits ................................... . 
Ansvlering Affidavits - Exhibits: ............................................. .. 
Reply Affidavits ... , .................................................................... . 

PaP'"' 
N!i!mhercd 

I- 5 
6 - 19 
20 -22 

Upon the foregoing p3pcrs it is ordel'ed that the motion to dismiss \he con1plaint is 
gran1ed. · 
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Plaintiff in lhis, inter alia, fraud and conversion action seek$ damages based upoo an 
alkged fraudulent lransfcr of lier interest in Vincent's Limousine and the page property, 
by her son, defendants Cannariato lr. and her former attorney, Oary W. Weeks. The 
cornplain1 alleges, inter alia, fraOO, constructive trust, unjust enriehmcnt, and conversion as 
it pertains to Cannariato Jr. The action against Gary \V. Weeks, has been discontinued with 
prejudice, pursuant to a Stipulation of Discontinuance filed on May 22, 2013. Defendants 
move to dismiss the claims on the around that they are, inter ali9t tlmc--barred. Ot:fc:ndants 
also move, in the alternative, for summary judgment in their raVOt. Plaintiff opposes: the 
motion. 

This is a dispute over the owncnhip and value of a limousine bll$iness. Vincent's 
Limousim: was originally esab!ishcd by plaintiff and her late hll$bend (under a different 
name), in the late 1960s. In 1985, plaintiff and her son, defcodant Cannariato lr" jointly 
created Vincent's Limousi.ne. They each OM>ed 50% of the outs'landing shares of rhc 
company. The record indiGlltCS lhat plaintiff and CannariatoJr. built up Vincent's Limousine 
to a business thal gencra1od more than S 2 million in revenue ann1.1ally. While c~nnariato Jr. 

alleges that he was solely rciponsiblc for the successful U<Jwth of the company, it is 
undisputed that plaintiff made iubstantial financial contributions and worked in the business 
office on a d.3ily basis. 

AftcrCaonariatoSr'sunti~lydeatb.plainliffreceivedase1dcmcntofhi:smalpraaiee 
elaL'U and usod it to pw«basc the~ propenyin Astoria, New YO<tc. The purtlwe price 
wu S 240,000: S 24,000waspaid1'y Vincent's Limousine, and S 216,000 was loanod to the 
company by plaintiff. The garage property was used exclusively for the storagcofVinocnt's 
limousine vehicles and as r.he business office. .4t the time the garage property was 
purchased, plaintiff and Canna.ria10 Jr. allegedJy agreed that Vincent's Limousine would pey 
ptoin1iff back the S 216,000, plus interest a1 the rate of7.5%. The monthly pa)'tnents wooJd 
be $2 ,000 per month, commencing August 1991. Cann.aria.to Jr. alleges that it was agreed 
dutl when plai.ntifrs loo.rt was fully paid by Vincent's Limousine, the ewag.e property wooJd 
bo "t111nsfcrrcd acwrdingly." 

On May 18. 2000, plaintiff traMfcrred 10% of her shan:o in VincC'1t's Limousine to 
Can..nariato Jr..;. as such, at that point, plaintiff Rtained a 40% o-wncrship intere::sl in the 
compis..'ly. Minutes of lbc mfftina or the bo3rd of dircctoa and sbateholctcn of Vinc:c.nt's 
Limominc indicate lhat the transfer was made "in recognition bY Bart>ara Cannariaio of the 
time and effort of Vincent Cannlriato, Jr., in the Operation, conduct and expansion of the 
bosincss." It docs not appear that plaintiff disputes this fad . . 

In December 2002, plaintiff •llegedly contacted her then-anomcy G•ry Weeks about 
transferring title to the g.~r.sgc property used by Vincent's Limousine., lO c.an.nari21to Jr. It is 
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alleged that Weeks advi5<:d plalntiff abo\lt protecting 1he company and prepared the deed and 
oncillary documents. On December 27, 2002, title t0 the garage Jl'"OP0'1Y'""' transfmed t0 

Cannariato Jr. It was agreed that plaintiff would be paid the balance of the money owed to 
her from the original purchase, which at the time was$ 100,000, plus the sum ors 240,000, 
rcprtSenting one·half of the value of the property as of December 2002. Allegedly, at 
plaintiff's reques~ payments were to be made as weekly salary in order for plaintiff to qualify 
for additional social s..:urity benefits. The$ 34-0,000 purcba5<: price ls documented by a 20-
)'H! note er.d mortgage which was ultimately executed in 2004. 

On JanlW)' 21, 2004, plainci fT tronsfmed her remaining intcn:st in Vincent's 
Limousine to Caon.arii.tO Jr., and thc S 340,000 mongage was filed against thc garage 
pcoperty. Minutes of lb< meeting whmfo the transfc:nook ploce, at paragraph S, sate the 
foUo1'ing: that "Recognition that B1:1>ara Canoariato has no further owne.,hip c>r interest in 
the oorporation but shall cootinue as an employee and consultant of the oompany at ha 
current salary nnti1 at least her 70111 birthday.•• 

For at least seven ywrs following the transfer. plaintiff was paid acCQf'ding, to the 
agreement, and signed tax returns rt fleeting her loss of ownership of both lhe garage property 
and in Vincent's Limou.sirte. ll is alleged 1hat, bcN.1een 2002 end 2013, plai.nliff has been 
p2id S 479,135. Payments were made as salary, allegedly ax plaintirrs rtq\lest. 

One August 30, 2011 , plefatiff oom.'!tQIC:td the imwlt suit apinst. inter alia, 
·CannariatO Jr, and her attorney, Wcdcs. The odioo against Oary W. Wetts bas t>ttn 
discontinued y.·ith prejudice. as noted above. The oomptaiot contains fivt causes of action: 
fraud, conversion, construeti'Vc tNst. unjust c:nricbmenl and for an accounting regarding the 
transfer of plaintiff's ownership intcrc.TI in Vir.«nt's Limouslnc and the garage property. 
The ~ranches of the motion which seek to dismiss the claims on the ground that <hey arc 
1ime·barred under the applicable statutes of limitations are granted. 

Jn the complaint., plaintiff IS$Crts various claims in c:onneGtion with the transfer of the 
gi.ragc property and the transfer of 1 400A ownership intete.St in Vincent's Limousin~ from 
pli~intiff lO cann.ariato, Jr. The complaint allcgc:s lhat lbc dcod was sigJled by plaintiff on Of 

about December 27. 2()()2. W that on or about January 21, 2004, plainritr executed c.ertain 
documents that -Were not discussed or explained .. to p!aintiff by either CaMMi•to Jr.., o: by 
plaintiffs al!omey et the lime, Guy W. Weeks. It appeaB that plaintirrs agrmnem to 
tzansfer the 4-0'A. of the outsllllding shares of stock of the company was docwn<n1'd in the 
minutes of a meeting or !he Board of Directors and ShBldlolders or 1he company, da!cd 
Juuary 24, 2004. 
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A cause of action alleging fraud mUSI be commenced within six ~ars after the date 
on wbich the cause of action accrued or within two years after the time the plaintiff could, 
with reasonable diligence, have discovered the alleged fraud, whichever is l•ter (s« CPLR 
113 (8]; Banker v ViJanza, 2014 NY Slip0p01566 (2d Dept]; &pl• v Murphy, 35 AD3d 
346 (2006]). Causes or action alleging unjust enric!lrnenl and "to impose a constructive trust 
[arc) governed by a six-year statute or limitations and beg.in to accrue •upon the ocoorrc:ncc 
of the wrongful a<t giving rise to a duty of restitution and not from the time the faas 
constituting the fraud 8'C discovmd'" (~inu v J0<gu. SO AD3d 761 12008), quoting 
Soscia vSoscia. 35 ADld 841 [2006) [intcmal qeotalionmaits omitted];.steCPLR213 [I], 
(8); /ngr1J111i v llowtu, 4S AOOd 806 (2007]; C-Vegation Yue• Lev D'Sot""" • 26 Adar 
11.B. Corp .• t!>2 AD2d SOI (1996)). 

Herc, plaintiff did not commence the instant aa:ion until more th.an six years after the 
date on "'hicb the fraud cause of action aecrued and more than two years after she, with 
reasonable diligence, could have discovered the alleged ftaud (sl't Miruno v Barok, 113 
AD3d 825 (2014); Prond Corp. v County ofSr!lfoUc, 62 ADJd at 682; Espie v Murphy. 35 
AJ)Jd at 347). In support of their motion to dismiss the complaint pursuant to CPLR 321l 
(•) (S), defendants e.mblishcd, prima facie, that the causes of ll<:tion alleging fraud, 
eonsttue.tive trust, and unjust enrichment ace time~barred by showing that they accrued on 
December 27, 2002, the date when the trmufi:roccurrcd, or0<1 January 27, 2003, when the 
Jubj<ct d=I was recorded<- Mattu ofSclrwartz. 44 ADJd n9 (2007): $>.if/ • N ... York 
Md Coll. :is ADJd 686, 687 (2006]). Thus, any adioa alleging fraud, consuuctive lnlSI 
or Wljusl emichmenl with respect to tile dC<d sigo<d on Oecanb<t 27, 2002, should h>Ve 
beul commenc<d on or befort o-a>ber 26, 2008, to be within the six year Statute of 
Limitations set forth in CPl..R 213 (I) and (8). Any 3Clion alleging fi'oud, constructive !rust 
or uojust enrichment with respect to the alleged "documents" executed on lanuary21, 2004, 
should have been commence no later than Janu31)'20, 2010, to be timely. Finally. any action 
alleging conversion should have been commenced no later than January 20, 2007, to be 
within the three year Statute of Limitations applicable to conversion, os provided in CPLR 
214. Plaintiff did not commcn~ tht instant action until August 30. 2011. Ha:ving filed this 
action alleging fraud, c00$lNCcivc trus1. conV¢t"Sioi' and unjust crvichmcnt more than eight 
years after dle execution and recording of the deed, and mocc than seven years after the 

I 
transfer of $l'Odc. plaintifr, claims arc, respectively, time-baned pursw.nt to the JppJJcabk 
Surutes of Limitations~ · • 

~orco>u, plaintiff failed to commence this action within two ycan aP.er the fraud 
c:ould hove been discovered with reasonable diligena (s« CP~ ?03 [g]; Fr•do v 
McNamara, 2S4 AD2d 2S I ( 1998)). Plaintiff alleges dial she "discovered the existence of 
[documents v»hicb sbc c.xocutcd) for the first time in 2011 whQi she was ••prompted"' to take 
a look :at~ holdings upon her son having met a woman with whom he was to have a child. 

....... , 
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"The test as to when a plaintifl: \vith reasonable diligence, could have discovered an alleged 
fraud is an objective one" (Prantl Corp. v County of Suffolk, 62 AD3d 681 [2009]; see 
Prestandrea vStein, 262 AD2d 621 [1999]). A cause of action based upOD fraud aecrucs, 
fo( statllte of lim.itations purposes. at the time the pJaintiff "possesses knowledge of faet.S 
from which the fraud could have been discovcted with reasonable diligence" ( Oggioni v 
OggiQni, 46 AD3d 646 [2007]). "The rv.·o-ycar period begins to run when the c;i:cumstances 
reasonably would suggest to the plaintiff that he or she may have been defrauded, so as to 
trigger a duty to inquire on his or her part" (Shalik v Hewlett Assoc .. LP .• 93 AD3d 777 
{2012)). Furthermore, "[t]he burden of establishing that the fraud could not have been 
discovered before the two· year period ptioc to the commencement of the action rests on the 
plaintiff, who seeks the benefit of the exception" ( Lef/rowilz v Appelbaum, 258 AD2d 563 
(1999]). 

Ordinarily. an inquiry aS to the time a plaintiff could with reasonable diligence have 
discovered the alleged ftaud is a mixed que:stjon of law and fa<:t (see Trepuk v Frank, 44 
NY2d 723 [1978]). However, a complaint should be dismi.ssed upon a motion where it 
oonclusively appears that the plaintiff had knowledge of facts ''t'b.ich should have caused her 
to inquire and discover the alleged fraud (see Dwnbadze v Lignar.ie. 244 NY I [ 1926]; Azoy 
v Fowler. 57 AD2d 541 (1977]). Here, plaintifPs cta;m ofignoranw is ovetwhelmed by her 
acts and the evidence to the contl$I)'. inc·luding the testimony of Weeks that he discussed the 
transactions at length with plaintiff and that she properly executed all transfer documents and 
reviewed ea.ch and every tax return from 2000 through 2010 (which indicate her stock and 
pc-opcrt)' ownership). The undisputed record indicateS that plaintiff negotiated the payment 
of a saJary in lieu of a balloon payment for stoc~ and property rran.~fers. Plaintiff made no 
objections to the transfers, made no inquiries as to what might have happened to her shares., 
never qucstjoncd the structure of the transactions and accepted payments being made to her 

. for over ten years. " It is \'1ell settled that if a party " 'omits [an} inquiry when it would have 
developed the truth, and shuts his [or her] eyes to the facts which call for investigation, 
knowledge of the fraud will be imputed to him.' " (l'restandrea v Sttin, 262 A02d 621 
{1999}, quoting Higgins v Crouse, 147 NY 4 JI [1895] [emphasis added].) Having positive 
knowledge: of fraud is not rcqujred to commence the ronning of the two-year statute of 
lim;tations (Watts v Exxon C<>,p .. 188 A02d 74 [1993]). Rather, in order to Start 1hc 
limitations period rc:earding discovecy, a p1aintiff oeed only be a\vare of enough operative 
rac:ts so that, with re3sonabJc. diligence, she COQl(I have disc:overc<t the fraud (id.) . ln other 
\•;Otds. all that is necessary are sufficient facts to suggest to a person of ordinary intelligence 
the probability that he/she "may have been defrauded" (id.). 

Moree>ver, pJaintiff siSned documents pertaining co the transfers at issue. Plaintiff 
alleges tha1 she signed the documents without properly reading them and thought she was 
tra1lsferring the garage propeity to the business and not to her son, a:s an individt1al. "A party 
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. . .. 
who signs a document without any vaJid excuse for having failed to read it is "conclusively 
bound" by its terms (Gilbr.an v Chase Manhattan Bank, 73 NY2d I [ 1988]; Sojio v Hughes, 
162 AD2d 518 [1990]; see al.so Columbus Trust Cc. v Campclo, 110 AD2d 616, affd 66 
NY2d 701 [198S]). . 

The causes of action in the complaint for constructive trust and on Just enrichment arc 
tquity actions 3.nd are both governed by the six year statute of limitations set forth in CPLR 
213 ( l ). The six-year Statute of Limitations p<ovidcd byCPLR 213 ( 1 ), which" 'commences 
to run upon the OCCW're.nce of the wrongful ace giving rise to a duty of restitution and not 
from the time the facts cons.tituting the fraud are discovered' "(Mauera v Mattera. 125 
AD2d SSS [1986)). Here, the action was commenced more than six years afte< the alleged 
wrongful cronsfer of the property. 

Finally, as to plaintiff's accounting: claim, ic too is go\•en'led by a six-year statute: of 
limitations and is also time-barred (~ee CPLR 213 [7D. Also, plaintiffs allegations do not 
state a cognizable cause of aclion against Cannari3lo Jr., for an ae¢ounting. An accounting 
is an "equitable remedy .. . designed to n:quire a pC'rson in p<.>55essioo of financial records 
10 ptoduce them., demonstrate hO\V money w~ expended and rcrum pilfered funds in his or 
her po$SCSSion" (Roslyn Unio11 Free Sch<x>J Dist. v Barkan, 16 NY3d 643 (2011); sec 
genera/ly &Jerer > Gursky. 9 NY3d 514 [2007)). Here, there are no allegations that 

· Canoarialo Jr. received any stolen monies or po.ssessed any relevant documentary proof that 
plaiDtiff herself has not acquired. 

Accordingly, the motiOn to dismiss is granted. 

Dated: M~h 26, 2014 
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