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SUPREc\iECOURT · STATE OF NEW YORK 

RON. vrro ~L DY,$Tf.fAN0, 
JU$1.iCC 

EOWAJU> A. RADBURN, individu~lly and 
dc.rlv:ativcly on bt.b:tlf of M SN . .\CR 
SERVICES, INC .• 

Pl~i-otiff, 

ROOPNARINE SINGH aMa RUDY SINGH, 

TRJALJIAS, PART 14 
NASSAU COUNTY 

D«.ision 11nd Order 

MOTION SEQUENCE:Ol, 02 
INDP-X N0.:'41902-14 

Tbe folk>wioi p21)a'1 :1.od tbe :tlb<:ltmcnlS ud cdu.Ditl lbutto b21ve btttt rad on this 
motloa: 

Order to ShO\~ Cal&Se 1 
Mcmora.ndwn of Law in Support 2 
Affidavit in Further Support of Motion and 
in Opposition co Cross Motion 3 
~1cmornndum of La\v i11 furthet Supp0rt of Motion and 
In Opposition co Cross Motion '1 

Nol.ice of Cross Motion 5 
Reply Affinnation 6 

Plai:ntiff moves for an order pur$ll3."lt to CPLR Atticlo 63 restr:tining DcfcOOa."lt from 
'"ttan.sferrin;. disposins of or encumbering any assets of MSN Air Servic:ei, lne.; from takiog any 
action Ni would h:Jvc tl-;c effect of diluti.ig {Pla.intiff'sj i.nlCte:St in MSN; &om incuniog any 
debt other th.Jn in the onlinaty CO\ltSC of its businc:ss; &vm making .ny disuibution.s or payoen1S 

10 him.sci (or to any third party on bis behalf or for his benefit unk:ss 1 pro rat.a amount equal to 
pl>uitofl's 4S% in1en:s1 in MSN is~ poi<!; aod &om cksuoying. dioposing o~ 
modifYin& 0t removing any of the rtc0:d.s ofMSN Air Scmccs, J.ne., inc.tuding but not timitcd 10 

ics ftrwncial records ~ in hard copy or if stored elecaron.ica.IJy ... The Def cod.ant eross­
moves for an o<dcrp-t to CPLR 321 l(a)(J), (l), (<), (S),and (7). 
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A«0n!ing 10 the Shareholders' Agreement for MSN Air Services, Inc. ("MSN'? cn!ered 
in10 on August 7, 2006. Plaintiff, Ed\\'O.rd A. l't.OObum ("Plaintiff' or ' 'Rodbum'j, was a 45% 
shareholder in, and director of. MSN and Defendant Roopnarine Sinch ("Oc rcndtinl" or "Singh)' 
was the President of MSN and owned the remain.ins SS% percent of shares (Ex. '"A" to Otdet to 
Show cause at pp J-2). MSN i.s 3 domc:sti~ c:-orporatiOD in the business of a.ir CM go/freight 
shipping. v.ith its p.-in<::ipal place of business located at JFK lntcmariono.1 1-\irport,. J:unaica, New 
York. 

On Oe>.obcr 16. 2009, PlaiAtifT commeoc:<d a special ~ in the Queens County 
SUprcme Coon pursuant to B..U..SS Co<pontion Izw § 1104-a seckill& a jodioW diotolu!ion of 
MSN.' The Defendant answered the petition aod elected lo purclwe tho Plaintifl's W,.. 
pursg;ant to Business Corp0ra.t.ion Law§ 1118. 

Sy order of the Quec0$ Coun!)' Supreme Cou;t datod July 23, 2010 (Gnfo•, J.), 
"petitioner's motion foi: j udicial dissolution (was) myed ttntil the fair vaJuc of petitioner's shares 
~ been detcrm.ined" and I.be ~tomeys for both sides wm:: directed to appear for :t conference to 

determine bow and by whom the shard "'OUld be valved (Ex. '"B" to Cross Motion).1 

1 'The: Quccos action WU tncitkd ht tltr Mattu of lM App/icatiit;wr of £dword L llatlhw-n itoltkr 
of s/taru rt~.itng. """7ftypuctttl DI'""°'' t>f oll ~~ Utl1d.ttJIO Ya11 i.it oit Elttt;c,. of 
DinaorJ,p U.. D=>lm"" of MSN AvS...-, b.c. a~ c..p.n.tloo(lod<Ot No. 2•TIWD9~ 

1 ln the Queens action, Sinch responded 10 the petition for dissolution b)' answering and then by 
dccti.ng to purchase R.adbum"s shares pur$U!llt to &siness Corporatioo (Aw f 111 l(a). At the time-or 
Si1gh's cJection, "'the j$$\lt (wa.s] the fair value o.f the: petitioner's share"(&. "8" Lo Cros$ Motion). 

Section 11 04--~ (of the .Uusinc._-u COf)>Orlltion Law) was 3Q.op1ed in order to provide. 2 remedy to 
l'nin.ority sharcholdcts who h:ivc 1uffortd a.bust 3l die hands of I.he majofily arid lacked a ml!:lns for 
pJva.ging the vatue of their inves,nltnts. &xtioo I 104-a pctmil$ a 1nlnorll)' shatcboldtt IO seek 
dissorutiOC'l upon a .t;howlna thM. thOM in tontrol have been tuihy of lllc-&AI, fraudu'ent or 
oppressive 3Ctiotl$ towards 10 die eompbim ncs or lh3t the ptOpCtty Ot uscu or chc «>tpe~ioo are 
bcit!g loot~ wasted or divcricd few ~ f'W'POM$ by those i• control. But the 
1.q.isbttire also ptontkd 21 de:(Mtlw m«twnsm for cbe ochct shucho&dc:n and the c:orpor.stioa.. 
pg !hem. io Sectioo I t 11, die lbtoMe ~ 10"""" d>e dwolu1;o. ..... my poss.l>ility o[ 

liqvidoboa by dcaitlg to purcbaK Ille pctitiaods - " "laii ..i .. • (Moarr of Pidqs, 2J 
MO<Jd 1220(AJ [s.p Cl New Y°'t 2010) {citmons omined]). 

AC«litding 10 the Coort of Appe:ols: 

(W]hatevcr the ln )(. facts rci;u ding oppres5ion or wn:>ngdoin_g, the corporation and tt.e rem3i-ni-ng; 
$.1.artholdcrs have the .incondi1i(lnod n15h1 w1thi.n 90 00.yt of the: petitio1' (a1td lot« withltl the 
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By ord« ofdle "°"" cai.d Allgll>1l,2012, Jusiice Golia nwtod the procttding offlbc 
ca?endar "'v.ithout prejudice to rcsiorc the proceeding to the calendar upon motion on notioe, \vi.th 
affirmation from ooun.~I SU.tine that ~matter is rC3dy to proceed .. (Ex ... C" to Cross Motion).) 

Sy order to show caus.. the Plaintiff commenced the instant action, both individually and 
derivatively oo behalf of MSN, asserting causes of action for an aeeowitillg, b..-h of eontrn:t 
(the Shardloldeis' Ag.eemcnl). b~b of fiduciary dury, and unjust cnriehmcnt.' Plaintiff also 
seeks provisional relief pursuant to CPLR Artic&e 63 restr3ining: the Defendant from 
"tnnsferring, disposmg of o• cricumbcring any asseu of MSN Air Scrvica, Inc.; liom talciog any 
action that would ba"" lb< effect or diluting (Plaillliffs] i-in MSN; from iDcurrUig any 
dcbcocbtr than in theO<dina.yco..scofilsbusioess; from makiagaaydisuibulioasocJ>.'ymeuts 
10 himself 0< to any UUrd pony on his bc!l3lf ar for Iris beoeli1 w>kss a pro ,... amoont equal to 

plainliff's 45% inlerc$1 in MSN is simultaneOUS!y paid; and from dcslro)'ins. di!posing of, 
modifying or removing 811)1 of the record> of MSN Afr Saviocs. Inc., including bu1notlimited10 
its financ.iaJ roGOTds whether in hard copy or if stored electronically.'• 

coun's dJ.scretion), to ;avoid the poccnti.aJ dr:sin and ride of diuolut.ioa procccdinss by simply 
offering. to buy out the minority intc~t; tM minority is procec.tcd by 3. court..,pprovtd 
ddem:till3tion of f.a.ir value and ochtr Ctrms ind conditions of the pwcb;\SC' • 

.. .• . .. 
rn11c aw ....ts llodiQgs oo lhc ;,,.,..r.....pa.g ..... .._-;,, 1..,. of Iller.... ... dlat 
~ponden1 k!d c:lec.u:d so buy pmbcmer's stwes pmsoa:nt tO Busi:Ms:t Corponlion Law § 1111. 
Fixi:ng blame is ~11.&0der 1104--a_ b1:1t not under 1t11 (Matter of PDll:M Phot~s. Int;., 

71NY2.dat745-i6, ntpr42). 

t AOcordini; to the Defend.int, the Plaintiff repeatedly railed to flJ>pe;ar fo_r confe.rcnc:.e-s iti the 
Quti.'tl$ actio:t (Affir"n'13tion in SuppQn or Cto!ls Motion at 18). 

• The Shareholders' Agrcemcn1 ptovided that Plaintiff and Oc(cnd.1nC were co be full time 
employccs of the Corpot3.fion en1illcd to full lirM employrMnt,. with salaty lM benefits in .ie.cor&nce 
wirb industry SUOO:ud ('E.x . ... A,.. to Order IO Show Ca.use at p 3). Tbe PlaUuatr claims that Defeoda.1.t h3$ 
"'f~.i.led UK! re(us:ied lo pay pl~rntiO' tll'1 ta1&I)' foe the: dtrcc )Qt$ be W» I.here. C\'Cft thou:P s• paid 
W;try ro him$Clf"" and I.Mt 0c.r~ "'filled and rd'mcd to con$Uk wicb pllincitr u 1. direcuir z::d 
officer of"MSN a.s to the gc:octU bt.uiMs.s rMCtctS, dca:ioo of off~ die day to d;ay opc:ratioa ofMSN's 
busiOCSJ. ..wieo of cmployocs and IS IO !he hiriog md firing of ""Plo)'<cs". 111 oddibon, Plaintiff !Wes 
that 1hc Shatt.holdes1 • Agrec:mcnt provides di2i nee profits or los:scs wouid be distributed er shared by the 
Jhantloldett but that Ocfcodant hu been p1yir1g distributions to hii:n:5<lfblll not to ~c Pl!:ifttiff 
(Complaint at 1ti I a. 21. 22·2}), Plamt1rr tlso contend$ that h.i$ demands for acoc:ss 10 MSN's books 
hive been wrongfuUy dcniod as Oofencbnt continues to refuse PlainliCT from pa11icipatit1g i" llie ~tl(S& 
affiiirs of MSN, ha.-; remov-ed Pl:ain1itrs name from the cO;"pOratc account and co111·inucs to accmint fe»" 
the: inoome g:ellets1cd by 1he business (Complait11ru1j JJ. 33. 35). 
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In"" on!cr d3ICd April 30, 2014, the court (l)eStcfano. J.) gr>nlcd a tempor.uy rtSllaining 

"'""°' ('"TRO") reslraining Defendant from "descroyllig. disposi"ll of, modifying or rcmoviog any 
of the records of MSN Air Services, Tne., inctuding but not limited to its fin&nciaJ records 
\\+!\ether in hard copy or if ~orcd cJectr0nicall>''· 

The Defendan1 cross-moves for an order pursuanlto CP~ 321 l(a)(I). (3), (4). (5). and 
(7} dismissing the action. ACCOfdin& to the Defendant, the Quccoo action is $1ill alive, "no action 
of any !rind bas taken place in tbc 1'1C1rly rwo (2) years. since it was •marked off'" and the "proper 
mnedy, if aey, would be for lhe pl:aintiff bercio lo moV< lo rcston: die Queens Acoioo" 
(Affinnarioo in S•Wort of C.O.. Molio1u1 1 II). 

For the rcasoo$ tNi (olJow. the motion is grmtcd and the c:ros:s motion is denied. 

The Court's Dttennin2tion 

Defendan1 's Cross .~orion to Dismiss 

De-fend.ant sec-ks dismiSS3J of the complaint on $tVcral e;rounds.. Flr,._ lhc Defendant 
atgues that .. anothet action is pcndi.n& in the Queeos, County Supccmc Court involvi.og the sarne 
portico and booed upon the =• causes or acoioo, and as sucil. Ibis IClion must be dismi....i·. 
SpceiflCally. the Defer.bn1 ...,... m.1 oo oetioo of any Dru! bas Ween placA: in the nearly"'° 
)'tart si.'IC<: the clissohmon ICtioo was "mut.d oil" and, thus, the ,,._remedy, if eny, would 
be for the pl.mtiffbereiJI lo movo lo n:Slotc lhe Qucem octioo" (Al!innabon in Suppon of Cross 
Motion at 111). 

CPtR 321 J(aX4) provides for the: dismissal of an action "\Yhcn there is another action 
pcnd.it1g between the same parties fo·r the same cause of action i_o a court or any s tale. 

Assuming that lbc Que.ens Action can be con.s~ered "pending". the brMCh of Defendant's 
motion to dism.iss on the ground of aoochcr action pending must ncvcrthc!cs:s be denjod as the 
Queens JXooeediog does not involve cht same parties nor docs it involve the same causes. of 
action. The Queens actioa w.as a p<OC«ding scdcicg dissolutioo of MSN, ao at<Ouotiog. a.'ld !he 
appoinrmen1 of a. receiver (Ex.. .. A" co Cross Motion). The imwl.t actioa,, in conU'ltSt, $CCks 

money damoge< agaiMI lb< najonl)' shordlolder, brought by Radbum. boch iodividm!ly mJd 
"""''"""ly, .00 docs oo< in\'Olvt the dissol\llion ofMSN oor !he valoc ofRadbum's 45'.4 
stwehold-as· in1erest in MSN. 

The Defendant al.so UC:uts lhnt '(t)he S.'\O'le issues bdv.un the same parties h3ve already 
been OOjudicated iD the Queens County Suptcme Cowt, and tN.1 Court issued :a.11 Order in the 
1nau.cr. Thus, Radbum•s i.osta.nt aelion is b3!J'Cd by res judico.ta aJ)d coll111cral e.scoppef' 
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(Affirmation in Suppon of Cross MOllOll at 1 59). Contrary IO Oc!-1·s conl<lltioo, lhe 

doarincs of r<S judicata and collaunl cstoppcl are inapplicable lo the instant mancr given the 
absen<:e of a fmal adjudication on the merits in the Queens action. l\1orcova-. as noled earlier, 
tho issues at bar do not involve lbe same partie$ or the same causes or action (see Blum v 
Valentine, 87 AD3d I JOO (2d Oepl 201 1 ); Willard v Meehan, 35 A03d 488 (2d Ocpl 20061). 

Tue Def•ndanrs argwnen1 lha1 dismissal is warran1ed on Ibo around of ladles is similarly 
Y>ithoul merit "'The docirlnc or Jaches is an equitable do<lrine which bots Ille allOl'«menl of a 
righ1 .,iJere there has been an unr"'"""3bl• and mcxcusoblc deby lbal resullS in prrjudice ro a 
p>tty'" (Mari:<U v -X.U, 91 ADJd IJ2.134 [2d Dept 2012). quotina Sl:rod<Us • Narb<rp, 
272 AD2d 316,316 (2d D<pt 2000)). 

Here. the Defcnd:m1 claims thal ht has been p<ejodiced inasmuch as the Plaintiff is now 
seeking to obtain an i:n.c::cased. val!Jei of its 45% shareholder interest as compared lO the value of 
his shaie at the time the dissoludon proceeding was commenced in Octobu 2009. Oefeodant's 
ftl&ument is unavailing., bowevc:r, as dissolution unda Business Corporation Law§ 1104-a, and 
the value of R.adburo's 45o/• shareholder interest. is not sough! i.n the ios1an1 aetion. The 
Ocftndant's claim that he ·~i;ked very han:1 to improve the business and incrt$SC: the valt1e of 
MSN s.tock since October Is, 2009"' (1be commencement of cbe <lissolution prooe«ting) and that 
the Plaintiff "now attemplS 10 blce adv:lntage of the i=-cd value or MSN srodc after a five (S) 
~period" aod tlw $UCh "delay In die plainlif!'s actioo (<>< rathct ioac:lioo) is undcnjably 
taclic>I aod ...... only ro prejudlcc lhe ck!cndant" {Affirmatioo ;., s-or Cross - .. 
Tr 4S-47) is irrd"""°t 

Plairilifj'!l J.{o!Wn for on lnj11nction 

Tbc Plaintiff moves for an ordtr pur$U9nt to CPLR Article 63 restraining Oefeo.<bi.nt from 
··lranSfcrring, disposine of or encumbering any assets of MSN"; fiom c;tak.inQ. :my action that 
v.'Ould have the effect of diluting rPlaJntiff's) interest in ~1SN; from iocuni.na any debt 01hct than 
in the ordirwy oourse of iis business: frOln making any distributions or payments to himself or lo 
any third party on his behalf or for hts ~cfit unJess a pro rata amount equal to plaintiff's 45% 
interut ill MSN is simuJtancoUJly poid; aod liom des1roying. disposina or, modifying ot 

r=ovi>\g auy of the n:conl> or MSN Air Servi= loc., inclwfirie ""' 001 limitod 10 i1s financial 
rccord:s wfK;chcr in bani 00'11 OC' if jlorcd dcarooically. -6 

s The c:owt notes Lbat the Plalndtrs Ord<r lo show cause docs _QOl $0Ck Unmcdi11!e ac:c;ess to the 
books and records of MSN, whki.h is Of\I}' sought in Plaintiff'$ Mcmorandwn of Liaw (Mcmotandum of 
Low in Suppon: of Plainrift.s MotiOl'I fll p 2), 
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Initially, lhe eo\u:t eoncltides Wt, at this jua<:.tu.re, tJte PJ;"tjntiff is still a 45% share.holder 
of MSN and the value of Plaintiff's shares has oot yet bcc:n dctenninod n°"'iithstancllng 
Dcfendant•s 2009 election to purchase the Plaintiffs shares pursuant to Business Corporation 
Law § 1118 (El<. "D" to Plaint;fl's Mo•ion).4 

On a morion for a preliminary injUJlction. the moving p.ixty ooust demonsuate by c.Je>U' and 
eonviocing evidence, a likelihood of ultimate success on the merits, irreparable injlll)' if the 
iujunction V1Crc not granted, and a balancing of cquitie.<t in favor of granting the injunction 
(Family-Friendly Media, Inc. v Rec<Jrder Televi.sion Network, 14 AD3d 738 [2d Dept 2010D. 
AD injunction is a provisional remedy to maintain lhc status quo .and prevent the dissipation of 
property that could render a judgment ineffectual, not to detennine the uJtimate rights of the 
parties. A!) such, absent extraordinary cii:cw:ostanoes, a preliminary injuncti_on wiU not issue 
where to do so would gr.mt tht movant the \lltimate relief sought in the complaint (Reichman v 
Reichnum,88 AD3d 680 (2dDc:pt 2011); SHS$ai$ley, L/,Cv Res Land. Inc., 18 ADJd n7 (2d 
Dept 2005)). In addWon, maudatory preliminary injunctions should not be granted abrent 
~troordinary or urique ci:rcwnstanocs or \vhcre the final j udgment may othef"\'\i.st fail to afford 
complete reJief(SHS Paisley, LLC v Res Land. inc., 18 AD3d at n7, supra). "The mere 
existence of an issue of fact \\ill not itself be gr0UJ1ds for the deniaJ of the motion" 
(Arcamor:e-.4laJdn01to . Brinan Prop .. Inc .• 83 AD3d 623~ 6?S (2d Dept 201 1)). Th.e decision 
whether to grant or deny a preliminary injunction is \vithi.n the sound discretion of the court 
(Family-Fric.ndly Media. Inc. v Recorder Te/e\•ision N'eM·orlc, 74 AD3d :n 738, supra; i\(asjid 
Usman, inc. v B•ech I 40, LLC, 68 AD3d 942 (2d Dept 2009)). 

The first cause of action in the Plaiatitf's eomplaint seeks to have the Defe.ndMt account 
fot: lhe profit~ and losses generated by the oper.itions ofMSN; the salary and bencftcs paid co 
Defendant that were in execs$ of industzy standards; and salary and ~efits wete oot paid to 
Plaintiff in accordance with iodusr:y s:taodard. 

The court notes lhat a shareholder in a close corporation bas the right to an aocounting 
(SereriS v Fashion Vault Corp., 110 AD3d 547 [lst Dept 2013)). In light of thi• well settled 
principle, ooupled with the Plaintiff's wvcfutcd affidavit il'.ldicating D\IJ)l.Crous violations of the 

6 ln tbe sbsenct of any evidence indicating that Plaintiff sold or 1r:u1Sferred his sba.res. he is still 
a sliartboldcr. The court 00tes di•t the Sh<lrcholdcrs' Agreement dated August 7, 2006 ind;"'" a total of 
200 ou~l<IJKling shares of stock, \Vith 55% ofthe$e $h:ue:s bl; longing to Oefendant and 45¥0 beloos,ing w 
the P!ainti(f, NotwitbS4anding the Sb3J"CholdCT$' A~em~t • .,, stock e~ifivate dated Novembet 13, 2007 
iodic.3.ting that .Defendant .,,,as owner of all 200 ou1swding shares. tto .... -ever, the stock certificate i$ 
dsted two ye~s prior to the commet1eemer'11 ofthe.diuolulion pfOCceding in Queens County. Moreover, 
I.he Dcfendsnt ststed in J1j; 3ffi<bvit submitted i.n the Q\beell$ C>tinty di$$Olution proceedins tl\31 the 
P!aintif'fwas ~ 45% sharehotdcr :tnd Oe!'Cnd:int ;i 55%shareholdet. 
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Sbarc~oldm' Agi<cment, including that: Plaintiff was not paid a salary wrule Oefen<lant "'" 
paid a salary~ Defendant J13s failed to coosult ''ith Pl.aiotiff, as a director and officer ofMSN, as 
to MSN's day to day operations and genet'al business matters; Defendant has paid discributions to 
himself without making distributions to Plaintiff {Affidavit in Support of Motion at , 9- 13), the 
ooun concludes that Plaintiff~ established a likelihood of suoc:css 011 the merits on the 
aecountiog claim. 

\Vith respect to irreparable bann., some of lhe ri::lief soughl in Pia.in.tiff's m<>t.ioo, i.e., the 
protcclioo of 1v1SN's records, cannot be fully compensated \vith an awatd of money damage.s if 
such records ''<ere destroyed, aod thus, under these circumstanets, injunctive relief is warranted. 

Last, when considering the eq·uities, the court must weigh the harm each side \viii suffer 
in the abseooe or in the f:.wx of injunctive relief (Washir.gtan Deluxe Dus, Inc. v Sharmash Bus 
<.:orp., 47 AD3d 806 (2d Dept 2008]). Spec·ifically, to obt:Un an injWlclion. the movaJit is 
required to sh<>w I.hat irreparable io.jwy to be sustained is more burdensorue to him d1a.o. the h3mJ 
that wouJd be caused co the pasty opposing the injunction if the i.njunction \\1ere granted 
(Lcm/x>rd v StO!ion Squar• fnnApartm<nl$ Corp., 94 AD3d 717 [2<1 Dept2012)). Here, tbc 
harm to be sustained by the Plaintiff if the injunction were oot graotcd is more burdensome than 
the hilnn. if any. caused if the iQjuoction v.-erc granted cspeciaUy in view of the fact tl)3t the 
provisional relief so.ught will, in effect. simply maintain the status quo pending the litigation. 

B.ascd on the foregoing, it is hereby 

Ordcrocl that the Pls.inti.Ws morion for a prelim.ioruy injunction is g.r:.toted; and it is further 

Ordered that tbe Plaintiff is dilccted to pOSI an undet1aking in the omount of $5,000 
wid1itl 10 <bys of the d..,_te hereof; and it is further 

Ordered that the Ocfcodsnt•s motion is denied. 

This constitutes the decision and or dee of the court. 

Dated: August 18, 2014 
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