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PR e;s E !'JI: 
HON. MARTIN M. SOLOMON, 

Justice. 

At an !AS Tenn, Pon 38 of the Supn:mc 
Court of the StaU of New York, held in and 
for the County of J<mas, a1 the Cou:tbouse, 
at Civic Center, Brooklyn, New York, on the 
;lf day orMA«:h 2014. 

-· --·- ... .. .... -. --- . -· -.... . -- ------ -- --. x 
CHANA.NY A GLAUSER. 

Plainliff. 

-against -

G & G QUALITY CLOTHING, INC., AHRON G~AUSER, 
BARUCH GLl\UBER ANll YOHlll\ GLAUBER, 

D•ftndant . 
. .•.•. -- .. -- .• • -- - -- .............. -- ----- -- X 

Index No.: 24318/2012 
D£CISION & ORDER 

Rcc.itatioo, as rtquirtd by CPLR 2219(a), of the pa pers considered on tht review of this 
motion 

PAPERS 
:'-fotice of i\'lotion 3nd Affid2viu An.11txcd 
Notice of C ro.s5-Motion and Affid:irvits Annti:ed 
Reply 

Nmm£R£D 
I 
2 
3,4 

Upon the fo regoing· t ,ited papers, tbt Dcci.sion/Order oo plainti_fT and dcf'endant'JJ cross 
1uotion ls as follows: 

Plaintiff moves to enjoin defendants t-00: tern:Uootiog pltllntifl"'s health i.nsurancc policy. 
Dcfc:ndomt cross OO\·ts to b:l\•c tbc m.tttcr submitted to a beth din. 

This ai:tion has a substantial backgJOund his;ory. Initially, G&G Qual!Iy Clothing, Ioc. 
(bcn:inafu:r G&G) commenced an octioo (ll)dex No. 26821/09) 10 enfO<Ce the= of the 1998 
sh:.,,holder agreement and compel the slweboldcr, Cbananyn Glauber (hereinafter Chamcoya), to 
submit to a beth din. By stipulation datc:d October 7, 2010 the partic:s agreed to submit their 
disput.., 10 • b<:lh din. Ultimarely, by decision ond order dated January 19, 2012 this court 
confirmed the award of thls beth din. 

--
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Jn March of20l2 G&G filed a petition in !he bankruptcy ooun. On April 25, 2012, the 
parties in this action allegedly entered into t\VO agrec.meuts. The scaleme.nt agreement resolved 
elairns in a bankruptcy proceeding under docket number J2-4 J 84S and two separate state court 
actions beari11g iode~ numbers 2682tn009 and 613&'2012. Pursuant to tbe payment terms of t•e 
Settlement Agreemen~ plaintiff was to receive the sum of.$3,600,000.00 in installments. The 
second agreement, also dated April 25, 2012, denoted as !he severance agreemen~ sets fonh 
additional, supplementary cenns to the senlemeot, including the one at issue herein that 
Chananya <\-..~ II receive full health insUtance, until the time aU oblig.at~ons in the agr::cmcnt that 
was signed ... April 25.' 12 ... a~c paid off" . 

In this action plaintiff, Chananya, seeks damages for breach a.'ld specific performance of 
the sevenince agreement. In the instant motion Chao.anya moves for a preliminary injunction 
restraining defendants from terminating Ch.ananya' s health insurance coverage. Defendants cross 
move to have the matter submitted to binding arbitration at a beth din. 

The s:::verance-contract, entitled on the document 'CConrracl of Agreement .. was written in 
Hebr-ev.· and tran.slated to English and reads pertinent part: 

1. The parties signed an agroement 3 fyar 57n fcalend.ar date: April 25. '12]; and 
at this time lhey s igned another (lgreet'lleo.t, in ;)dditioo co the aforementioned 
agreement ... 

3. Party B {Clwlanya Glauber) will receive full health insurance, until the time aJJ 
obligations in the agreement that was signod on l lyar 57?2-{c:ileo&r date: April 
2S. ' 12) a.--e paid off ... (to.1atter in parenthesis added). 

AU of the above was enttrod into lb.rough efiecti-..·e binding procedures and effective 
matlJloeI'S. and in manners that docs not coo.stirute a simple assurance~ and undet the 
conditions knows as 6nci Gad and Bnei Reuven. 

Wbile the severance ag.reerner1t makes reference to the settlement agreement io regard to 
p3!3gr::iph 3, tbe nvo agreements are severable. There is no reason that the l•VO agreemeni.s may 
not be separately performed or enforced 

On Novc-m.ber 14, 201 2, pl:•intiff received a letter from de-fendants e-ntitled "Notice of 
Termination of Insurance Eligibility for Cobra Election." The tenet stated, "'iou are receiving 
this notice beca\JSe your employment \Vith G&G Quality Ciothir\g. lnc. ("G&G") has terminated. 
According:l'y, all of your he&.lth insurance coverages wiU tenni.nare effective Decem&er 31, 2012." 
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Therea.1\e:r, pla.inliff commented this action on Doccmbcr 24, 20J2. The complaint 
a.sscn.s two causes of :.ctio:i. The FL-st cause of Action is for a.nticipatory breach of contrsc"t by 
r<a$COOftbe lettu dated NovemOO, I~. 2012 The Second Cawc of Action is fo1 spc:cific 
pcrfonnancc based \lj)OD c!cfcod!liis' failwe to remit the installment poyments. 

On Occembu 24, 2012, piairulll' simultancously filed Ill Onlcr 10 Show Cause enjoining 
defcndan1 G&G Quality Clolhing, Inc. from taminating bis health insuran<>e coverage as well as 
a preliminary iojwiction uniil Ute return 111te. The Coun eruntcd lhc prcliminary injunction and 
scheduled the return d3te of the application for Morch S, 2013. Due 10 a family iragedy,' plaintiff 
missed the March 5, 2013 hearing date and this maltCT WllS marked off the calendu. 

On June 6, 2014, plaintiff once again filed an Order to Show Cause seeking the same 
relier. 1'hjs a.pplication \vas granied and initl~Hy set for a hearing on June 25, 2013. Ho\vcver, it 
wa.;i acljourned several times until Marcli 13, 2014. This Order to Show Cause contains~ TRO 
enjoining defendant G&G Quality Clothing, Inc. from tcnniruuing plaintiff's health insu.rancc 
cover~ untll the re.tum of the motion a..'ld was continued pcoding detc-rmination. 

Defendants served an aDS\\'Cr alleging lWO s.epanitc coun1erclaims. Thereafter, defcndan!S 
served an amended an.s\\'ct alleging three ~tt counte:-clalms. Both ans'\\-Crs allege multipte 
aJJirm.wvc defenses. 

The f"int Counterclaun alleges that both ~nts •tc: subj.xt to binding arbilr.>tion 
<idler sianding alone or by virtue of !he arbitration piovision of the stockholders ag:ttmenL The 
countcrtl&Lm also a.IJcgcs that the ''Contract of Agreement .. is oot a binding agrccm~t in that it 
WSS DOI siancd by dc:fc:ndonts. 

The Second Counterclaim v.as for specific performance against plaintiff in iliat pl;;.intiff 
railed to execute and deliver certain documents in connection with a. mortgage. 

The Third Coumerclaim is for an offset of dwnoges in the 1otal amount of SI 23,066.53. 

By way of fu1ther proocdural b•ckground, this action was initially assigned LO Justice 
Larry M11.r1.in1 but v.•o.s reassigned to Justice Martin M. Solomon b)' Order doled December 18, 

1Nachman G1.a.ubcr. plaintiffs soa. and his wife 'il.'ef'C kilJcd on 1'.1a.n;h 3. '201; by a hit a."ld run 
driver Plaintiff's unborn grtMebild was born a.liv~ but subsoqumtty passed av.-ay . 
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2013 upon application of plaintiff. The basis of the application was lhal this action is related to 
the prior actior.s v.·hich .,:vere pending before said Justice and, in effect. seeks cnforrement of the 
agreements, O< one of the agreements, wlUch settled and resolved the prior action. The;reafter, 
defendants moved to renew and reargue the December 18, 2013 decision, as \VCU as applied fot 
s1•y of proceedings from the AppeJJate Division, Second Department pending an appeal. The 
motion to renew and reargue \vas denied oo January 31, 2014 and the application for a stay was 
denied by the AppeJJote Division on February 28, 2014. 

Turning fii:st to the cross motion, at the outset it must be noted that defendunts' rights to 
stay an action and compel arbitration does not remain absolute rega.rdless of the degree-of thcjr 
panicipation in a lawsuit and may be forf1dtcd prior to trial. Dc.Sapio v. Kohlmeyer, 35 N. Y.2d 
402, 405 (1974). Therefore, the Court must dctennine defendants' level of participation to 
detcnnine if they afiirmativel)• accepted the judicial forum together with its advantages. thereby 
rendering I.heir claim that arbitration is the only satisfac.to!'y forum null and void. See generally, 
De~t:;apio v. Kohlrneyer, 35 N. Y.2<1. 402, 405. 

Defendanrs' argwnent that t.1-iis matter must be referred to arbitration is without merit. 
The Settlement Agreement, \Vhic.h is not at issue in the instant action, stipulates thc>.t jurisdiction 
shall be either the United Slates Bankroptcy Court for the Eastern District of New York, the 
United States District Court for the Eastern Dis;trict of New York, or Supreme Court, County of 
Kings. 

Ne-,e.t, any arbitration pro"·ision contained within the Shareholders Agreement is contrary 
co the. e·xpre.ss jurisdictional pro,•ision in the subsequent Settlement Agreement dated April 25, 
2012. An agreement to arbitrate a dispute can be modified, v.taived or abandoned li.ke any other 
conuaetual right (Sherrill v Grayco 8/drs., 64 N.Y.2d 261, 272 [1985]), either by a subsoquent 
agreement for oonsidt.-ration or by the prutics' actions (JWaitcr o/Zimmerman, 236 N.Y. IS 
f I 923J). Thus, for <ms Court to retain jurisdiction of !his man er would not violate "'ligious law 
since this dispute "'can be decided solely upon lhe application of oe.utral principles of Jaw, 
\Viuiout reference to any religious principles or doctrine." Kapsalis v. Greek Orthodox 
Archdiocese of North & South America, 216 A.D.2d 595 (2d Dept. 2000) and see, First 
Presbytericm Church o/Schentttady v. United Presb)llerian Church in U.S. 62 N. Y.2d 110 
( 1984). 

Defeodaots' have affinnativeiy invoked the advantages of the judicial form h>' reason of 
U1eir counLt:rcluims and their procedura1 history in th.is maner thereby \'J3iving any purported 
right to arbitration. Specifically, defendants by reason of the secoOd and third counterclaims 
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have demanded Specific performance and an offset of damages. DeSapio v. Kohlmeyer, 3; 
N.Y.2d 402, 406 (1974) and C./. Planning v. Novick, J 12 A.D.2d 854, 856 (!" Dept 1985). 
The cross-motion seeking an order Jtfcrrin.g this matter to arbitrntion was not served until eleven 
mouths after the service of the summons and verified complaint and plainti~s Order to Show 
Cause. This delay CO'up!ed \vi th the foregoing actions, demonsl~tes defendants' inte-nt to accept 
the judicial process. C. /. Planning, 81!2!£!.. 

t..<lost impon:antly, the Contract of Agreement, the "severance agreement'• at issue in the 
instant action, does not provide for arbitration before a beth din or othCJ"Vlisc. The provision in 
the Shareholder agreement to submit to a beth din was satisfied and, as previously noted, this 
coun confinmed the award of that beth din by decision and order dated January 19, 2012. 

TUrning to the motion. plaintiff seeks to restrain defendants from terminating plaintiff's 
health insurance coverage. 

"(T)o prevail on a motion for a preliminary injunctio~ the movant must 
demonstrate by el ear <ltl.d convincing eviden<;e ( l) a likelihood of uJtimate success 
on the merits, (2) lrrepa:able injuiy absent the granting of the preliminary 
injunction, and (3) a balancing of the equities in the movant's favor" (Maner of 
1650 Realty Assoc., LLC v. Golden Touch Mgt., Inc., 101A.D.3d1016, 
1017-1018, 956 N.Y.S.2d 178; s<'¢ CPLR 6301; 8~5 Gardens OV>'ners Corp. v. 
84-12 35th Ave. Apt. Corp., 91A.D.3d702, 702, 937 N.Y.S.2d 107; YingFtLig 
Moy v. Hohi Urneki, 10 !\.D.3d 604, 781 N. Y.S.2d 684). "The decision whether 
to grant or deny a preliminary injunction rests in the sound discretion of the 
SupremeCow:t" ( 84-85 Gardens OWner< Corp. v. 84-12 35th Ave. Apt. Corp., 
91 A.D.3d at 702, 9'.17 N.Y.S.2d 107; see Automated Waste Disposal, inc. v. 
Mid-Hudson Waste, Inc., SO A.D.3d 1072, 1073, 857 N.Y.S.2d 648; Ruiz v. 
Meloney, 26 A.D.3d 485, 486, 810 N.Y.S.2d 216). 
(Bun v. Malik, 106 A.D.3d 849, 965 N.Y.S.2d 54-0, 2013 N. Y. Slip Op. 0344; (2d 
Dept., 2013)). 

in the instant matter. paragraph 3 ofUlc Contra.ct of Agnx:ment states, '"Pany B 
[Ch.cmanya) will receive full heallh insurance, until time th.al ill obligations in the agreement lhtn 
was signed on 3 lyar 5772 [calendar date: April 25. ' 12] are paid off." 

As noted, in his affidavit Abron Glauber denies s;gning this agreement. The papers 
hOv.•ever, include s.wom starements from Chananya, his laV.-ycr Mr. Hcrsko, and defendant 
Baruch Glaubcr that assert that tht:y witnessed Ah.ron sign it. Jt is also \\'Orth noting that there is 
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nothing iJl the submissions from Yonah Glauber, an officer and director ofO&G. that disputes 
his or .l\hron 's signature on this agreement 

lt is a.xiomatic 1hat it is not the quantity of evidence but its quality th.at must be '''eighed 
by a finder of fac~ Nevertheless, the court finds a reasonable likelihood that Chananya will 
p-revait on.the merits. 

The irreparable ;njury L'.riat msy arise from cancell~tion of health care coverage is ~e!f 
evident. GapS in ooverJ.ge can result in conditions th.at pre-exist any replacement policy and for 
\Vhich OO\'e«tge can not be obtained at any reasonable cost. 

Finally, the equities elea1'ly weigh in favor of the movant. Under the sctt1e1nent 
a2.rcemcnt thete are $2,250,000.00 in future payments from the current date chroogh May 6, 
20 J 9. (The sworn statement of Chonanyo is dated Doocmber 21, 2012 and could not take into 
account of the payment of $350,000.00 due on April l l , 2013.) Io any case, there are substantial 
funds due pl:tintiff which defendants have available to set off any costs for the health insurance 
coverage in the-event they ru'e successful in defense of the action. 

Finally, the court must note that the severance contract cannot be interpreted, as a matter 
of la\''• co oblig.ate defendants to keep plaintiff, a noa-employee, on a group policy in violation of 
law or contractual terms \vi th the health insurance carrier. Hov•cvcr, the la."lguage "until the time 
that all obUgations in Llie agreement that \vn5 siguod on 3 lyar 5772 [calendar date: .i\pril 25. • 12) 
are paid off' negates the interpretatjon that defendants \\'ere only obligated to maintain COBRA 
~1ymcnts for a period of J 8 months. Therefore. in the event defendants are unable to retain 
Chananya's health insurance covernge on their current plan, defendants are obJig_ated to pay the 
cost of :moUl.er hcaltlt insurance poliC)' \\<lth the same covemge afforded prior to the execution of 
the Settlement Agreement. 

Based upon the foregoing, it is hereby 

ORDERED, !hat the preliminary injunction directing defendants tO provide plaintiff ,,ilh 
health coverage with lhe-same cover3gc as in effect on November 14. 2012 until such time as the 
contractual obligations under the Settle.ment Ag:reement are performed is continued pending the 
conclusion of this action and a fma1 dc(cnnination; and it is funher 

ORDERED, th.at defendants sh.a!! provide plaintiff 'vilh health insurance with the same 
covct'age as in effect on November 14, 2012 a1 tht'ir expense :pursuant to che Severance 
1\greement pending the conclusion of this action and a tlnaJ determination; and it is further 
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ORDER.ED, that the portion defendants' cross-motion to rtfcr this m.attcr to arbitration is 
denied in all respe.cts; and it is further 

ORDERED, that the portion of defe.ndants' cross-motion \vilh reSpect to the validity of 
the Coot.rac1 of Agreement is de.nied without prejudice with leave to renew up¢n the completion 
of discovery; and it is fur-Jter 

ORDERED, that all Jl"f(ics shall appear for a Prcliminazy Conference in the !make Part 
on May 19, 2014 at 9:30 A.M. 

This constitutes che decision and order of the Court. 

Dated: Msr<:h 24, 2014 
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l1oll'.MartillMmon 
J.S.C. 
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