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SHORT FORM ORDER

SUPREME COURT OF THE STATE OF NEW YORK.
COUNTY OF NASSAU

Present: HON. RANDY SUE MARBER

JUSTICE TRIAL/IAS PART 13
X
ADELA KELLEY,
Plaintiff,  Index No. 005612/12
Motion Sequence...04, 05
-against- ‘ P Motion Date... 06/20/14
““““ XXX

MADONNA HOLDINGS, LLC, 7-11, INC.,
SOUTHLAND CORPORATION and BHUPINDAR

SINGH SAINI,
Defendants.
MADONNA HOLDINGS, LLC.,
Third-Party Plaintiff,
-against-
BHUPINDAR SINGH SAINL,
Third-Party Defendant-.- R
X
Papers Submitted:
Notice of Motion (Mot. Seq. 04)........ rereenX
Notice of Motion (Mot. Seq. 05)................ X
Memorandum of Law......c.cceevevrinniinrinnn. X .
Affirmation in Opposition.........ccccccvevrneene. X
Affirmation in Opposition.........cccceeveeeennene. X
Reply Affirmation........cccoccceeniiennen. e X
~ Reply Affirmation...........ccceovevennnene e X
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Upon the foregoing papers, the motion (Mot. Seq. 04) by the Defendants, 7-
11, INC., SOUTHLAND CORPORATION and the Defendant/Third-Party Defendant
BHUPINDAR SINGH SAINI (“Singh™) (hereinafter collectively referred to as “7-117),
and the motion (Mot. Seq. 05) by the Defendant, MADONNA HOLDINGS, LLC.
(hereinafter “Madonna”), seeking an order pursuant to CPLR § 3212 ‘gfanting them
summary judgment and dismissing the Plaintiff’s complaht and all cross-claims, are
determined as hereinafter provided.

In the instant matter, the Plaintiff, ADELA KELLY‘ éeeks damages
stemming from an accident that occurred on April 4, 2011. The Plaintiff alleges that she

was caused to trip and fall on a stop sign stump as she attempted to cross California

Avenue at its intersection with Fulton Avenue in the Village of Hempstead. The Plaintiff

- commenced this action by filing a summons and complaint in the Office of the Nassau

County Clerk on May 2, 2012, The Defendant, Madonna, 'se'rved‘iteanewef and asserted
cros}s-clairns‘ against the Defendant, 7-11. . The Defendant - 11, served its answer .
denying 4all of the cross-claims. The Defendant Madonna commenced a thlrd-party
action against the Defendant/Third-Party Defendant, Smgh. The Plamuff then amended
its complaint to add the Defendant, Singh, as a direct defendant.” The CoéDefendants,
Town of Hempstead, County of Nassau and Village,dof Hempstead have all been
d1sm1ssed from this action by prior motions for summary Judgment | | |

The Plaintiff testified at her Exammanon Before Trial (EBT) that she had

- an accident on Apnl 4, 2011 at the corner of Fulton Avenue and California Avenue in
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Hempstead. (See EBT transcript annexed to the Notice of Motion (Mot. Seq 05) as

Exhibit “I” at p. 14, L. 8-15) She testified that when she was about to cross California

Avenue, she tripped on a piece of metal and fell on the street. (/d. at p. 15, 1. 2-5) The
Plaintiff testified that there is a two to three foot section of grass and dirt between the
sidewalk and the street where the piece of metal was. (/d. at p. 26, 1. 22-25, p. 27, 1. 2-3)

She described the piece of metal that she tripped on as dark in color and two and a half

inches higher than the surface of grass and dirt. (/d. at p. 79, L. 22-25, p. 80, 1. 2-9)
In support of its motion (Mot. Seq. 04) for summary judgment, the

Defendant, 7-11, argues that it is entitled to summary judgment because, pursuant to

Village of Hempstead Code and the New York Vehicle and Traffic Law only the Village
The Defendant, 7-1 1,

may modify, ma‘intain,repair,'replace or manage any signage
 further argues that even 1f lrab1l1ty is 1mposed on the owner of the property, l1ab111ty does

not extend to the Defendant, 7-11, as the lessee
The Defendant, 7-11, submltted inter- alza the deposrtlon transcript of

Hempstead (See EBT transcript annexed to the No_t1c_e of Motron (Mot. Seq. 05) as

Exhibit “O”) Mr. O’Keefe retired on June 22, 2012, but was employed by the Village of

received notice of ¢ a problem with a sign he’d go 1nspect and see how to. remedy it. (Id at

p. 19, 1. 12-18) He did not have any records regarding the mcrdent on Aprrl 4, 2011 and

he was not required to keep such records. (/d. at p. 22 1 12 23)
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Mr. O’Keefe testified that he was notified by Lieutenant Michaelski that
something happened with a street sign stump sticking up on the corner of Fulton and
California Avenue and to go take a look. (/d. at p. 33, 1. 1-14) In 2009, Mr. O’Keefe
noticed the stop sign at the corner of Fulton Avenue and California Avenue was missing
and that there was a stump sticking out of the ground. (Id. at p. 37, 1. 8-22, p. 38, 1. 2-5)
There was a broken piece sticking three to four inches out of the ground. (/d. at p. 39, 1.
1-5) Mr. O’Keefe testified that he put the broken stop sign in his truck, put a cone over
the stump then went back to the sign shop to get a tool to lift the stump out of the dirt.
(Id. at p. 45, 1. 6-12) Mr. O’Keefe testified that he tried to pull thestump out using a

tripod device, but it did not come out. (/d. at p. 57, 1. 20-25) He testified that the

mechanics tcrched the stump off to ground level and he went back with a sledgehammer

~ and hammered it down the rest of the way (Ia’ at Lp. 64, 1. 1- 8) Mr. O’Keefe testified that

no other entity, other than the Vlllage and the MTA would have authorlty to remove any
signs at the particular locatlon, (Id. at _p. 161, L 15-25) He testified t_hat he d1d_ not speak
to anyone at 7-11 about the street s1gns or stumps at any time. (Id. atp. 170 1. 8- 13)

- The Defendant, Singh, was deposed as a non-party on June 28 2013, before

he was added as a direct defendant in this action. Mr. Singh testified that he owns a 7-

Eleven franchise at 531 Fulton Avenue, Hempstead, which he has owned since

- approximately 2005. (See EBT transcnpt annexed to the NOUCC of Motion (Mot Seq 04)

as Exhibit “R” at p. 7, 1. 9-23) He first became aware of the 1nc1dent 1nv01v1ng the

Plaintiff when he was served with the deposmon subpoena‘. (Id.~ at p. 9,' L. 1-25, p. 10, 1. 1-

18) Mr. Singh testified that he was never made aware of a stump sticking out of the
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ground at the subject location. (/d. at p. 11, 1. 15-24) He testified that any lease for the
land would be between 7-Eleven and the landlord, Madonna. (/d. at p. 13,1. 15-25, p. 14,
1. 1-18)

Nick Suthar, a non-party, appeared for a deposition on June 28, 2013. He
has worked for Mr. Singh for ten years as the manager of the 7-Eleven franchise. (See
EBT transcript annexed to the Notice of Motion (Mot. 'Seq. 04) at p. 7, 1. 1-16) He
testified that he hired someone named Frank to do the landscaping on thc'property. (Id. at
p.7,1.22-25,p. 8, 1-25, p. 9, 1. 1-7) Mr. Suthar testified that he never notlced if Frank cut
the grass between the sidewalk and the street. (/d. atp.19,1. 18- 23) He also testified that
he did not know who was responsible for maintaining that grass strip. (Id. atp. 22, 1. 6-
10) Mr. Suthar testified that he was not aware of a street sign being damaged or bent on
the éornef of Calit"or'nia' and Fulton. (Id. at p. 25, 1. 11-15) He was aware of a sign sturnp
fpr about a year before the Piaintiff feli. (Id.’ »at‘ p. 305' 2-25) Mr. Su‘;haf testified that hev
showed Mr. Madonna the sfump because ;he is thé ianalord and he takas‘c‘afe of problems
around the bulldlng (Id.atp. 33, 1. 8-25, p 34 .l‘ 221) | |

~.On June 4, 2013, Paul Madonna was .daposed, on behalf of tne Defandant,
Madonna. He testified that his company owns the building where the Defendant, 7-11, is
located. (See EBT tfanscript annexed fo: tné I'\‘Io_t}ic-ek af Motion (Mot. Seq 04) as Exhibit
“U” at p. 9, 1 2- 6) Mr. Madonna tesﬁﬁéd vthat accordmg to the lease between his
company, the Defendant, Madonna, and 7-Eleven, 7-Eleven is respon81ble for cuttmg the

grass strip next to the sidewalk running along Cahfornla Avenue. (Ia’ at p 28, 1. 19- 23)

He testified that he doesn’t believe that he was responsible for repairs to the sidewalk
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because he never did any maintenance work or repairs to the sidewalk. (/d. atp. 32,1 9-
21) When Mr. Madonna was made aware of the stump by Nick Suthar, he looked at the
stump and decided to remove it. (/d. atp. 41, 1. 13-19, p. 61, 1. 8-20)

The Defendant, 7-11, argues that it is entitled to summary judgment based
on two theories. First, that the Village of Hempstead is solely responsible for street signs.
Therefore, it cannot be liable for thé ihjﬁries caused by the sign stump. Second, the
Defendant, 7-11, argues that any liability imposed on the owner does not extend to the
lessee, 7-11, nor does it extend to the franchisee, Mr. Singh.

On its first theory, the Defendant, 7-11, contends that based on the Village
of Hempstead Code § 131-7, there is nothing that allows for adjacent landowners to

modify, maintain, repair or manage any signage nor to report any issues to the

- municipality. The Defendant, 7-11,»»argﬁes .that aithough the Village of Hémpstead

imposed liability. on the abutting landowner for the sidewalk, the sidewalk does not

include the street sign. Further, the Defendaht, 7-11, argues that alternatively, if the

Village of Hempstead Code does not' apply dri’d.ﬁhe stop sign iS,thsifdcred part of the

sidewalk, the Defendant, 7-11, is prohibited from removing -thé 31gn by the Vehicle and
Trafﬁc Law § 115, which states that it is unlawful for any person to remove a traffic
control device or any part thereof oﬁ a iiighwéy or‘ r}ight of wéy. |

With regard to its second ;--th_‘eory' 1n support éf summary judgment, the
Defendant, 7-11, argues that néithe‘r‘7.-‘11 nor Mr. .Singh can be held iiable because there

was nothing in the lease mentioning the maintenance of sidewalks.’



In support of its motion, the Defendant, Madonna, argues that pursuant to

Vehicle and Traffic Law § 131-7 and the Village of Hempstead Code, it had no authority
to alter, remove or otherWise interfere with the metal stop sign protruding from the
ground at the subject scene. The Defendant, Madonna, argues that the Village of

Hempstead is solely responsible for their traffic signs in its jurisdiction. Further, the

responsibility and never maintained, controlled, repaired or fcreat'ed ‘the dangerous

condition prior to or during the tlme of the a001dent The Defendant Madonna argues

that pursuant to Paragraph 9 of the lease agreement, 7-Eleven was ‘r‘esponsible to keep

both the interior and exterior of the building in good repair. Further, the Defendant, |

Madonna, contends that it cannot be held liable under a negligence theory because it did

not create the defective condmon nor d1d it have actual or constructlve notlce of the

allegedly hazardous condition.

In opposrtron to the motlons (Mot Seq 04 and 05) the Plalntlff contends

~ that because all of the Defendants deny ownershlp, operatlon malntenance management' .

which defeats summary judgment. Further, the Plaintiff contends that the Defendant,

Madonna was not an out-of-possessmn landlord but was in fact at the premises every

week and owned, operated and malntarned the property Specrﬁcally, the Plaintiff
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The Plaintiff further contends that the Village of Hempstead Code places

liability upon the adjoining owner or occupant of a sidewalk, and because the sign stump

R,

was located in the sidewalk area described in the Village of Hempstead Code § 116-1, the
Defendants, Madonna and 7-11, had a duty to remove the dangerous obstruction that

/ existed.

the occupant of the property abutting the subject 51dewa1k he had a duty to mamtaln such' L

arca.

In reply to the Defcndant Madonna s partlal opposmon ‘the Defendant 7-f

With regard to the Plaintiff’s opposition, the Defendant, 7-11, contends that
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/ _the Plaintiff failed to oppose its argument that a street sign is not considered part of .the.

sidewalk pursuant to the Village of Hempstead Code or the argument that it may not

remove the sign pursuant to the Vehicle and Traffic Law. Further the Defendant 7-11,

argues that the Plaintiff failed to explain how the fact that Mr. Madonna removed.the sign.

~~~~~~~~

that it had no authority or obhgatlon to do so. The Defendant Madonna contends that.‘ B

the fact that it removed the sign stump is 1rre1evant_'because there is no question of fact‘ as

to the ownershlp of the srgn The Vlllage is the owner of the srgn Therefore any'_t S




| 4 summary judgment motion, the evidence must be viewed in a light most favorable to the
/ nonmoving party. (Branham v. Loews Orpheum Cmemas Inc 8 N.Y.3d 931 [2007])
/ Conclusory statements are insufficient. (Sofsky V. Rosenberg, 163 A.D.2d 240 [1*¥ Dept.

/ 19901, aff’d 76 N.Y.2d 927, Zuckerman v. Czty ofNew York 49 N.Y.2d 557 [1980]; see

Defendants 7-11 and Madonna, have estabhshed thelr przma facze ent1t1ement to

judgment as a matter of law.

The Vlllage of Hempstead Code § 131 7 states

signs as required by the Vehicle and Traffic Law have
been duly erected and are maintained pursuant to: the ool
provisions of the Vehicle and Traffic Law.” ‘

“No person shall without lawful authorlt_y_atte:rnpt:-toof_in_ o S
fact alter deface 1nJure knock down COVCI" ‘remove ' or‘_;f’i R S G A At



or any railroad sign or signal, or any inscription, shield,or . .o
insignia thereon, or any other part thereof; any bridge or S SEEERE

similar structure, any monument, lamppost, telephone

pole, fence, walk, curb, tree, rock cut or other

appurtenance on a highway right of way.”

Based on the aforementionedisections of the Village of Hempstead Code . .

and the Vehicle and Traffic Law, the Defendants had no authority or obhgatlon to i

maintain or remove the sign stump AIthough the Vlllage of Hempstead Code 1mposes‘:;:‘:i:\

the New York City Admlmstratwe Code the Court held that while the abutting

| landowner may have an obhgatlon to mamtam the 51dewalk leadmg up to a 31gnpost B
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i judgment and dismissing the Plaintiff’s complaint and all cross-claims against them, is .

GRANTED.

This constitutes the decision and order of the Court.

DATED:  Mineola, New York = o ;
July 11, 2014 el .

S NASSAU»COUNTY e Al
~ COUNTY CLERK'S OFFICE
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