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SHORT FORM ORDER

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NASSAU

Present: HON. RANDY SUE MARBER
JUSTICE TRIAL/IAS PART 13
‘ X ‘

DENISE STANTON and KEVIN STANTON,

_ Action No. | _— ‘
Plaintiffs, Index No.: ~
Motion Sequente...01

Qagainst- | Motion Date...03/19/14

OCEANSIDE UNION FREE SCHOO
DISTRICT a/k/a OCEANSIDE PUBLIC
SCHOOLS, EASTERN NEW YORK YOUTH
SOCCER ASSOCIATION, INC., OCEANSIDE

UNITED SOCCER CLUB and AFFORDABLE

- INFLATABLES and ENTERTAINMENT, INC.,

and AFFORDABLE INFLATABLES & PARTY

RENTALS, INC., ' o
Defendants.

Papers Submitted: o ; ‘
Notice of Motion.......ccooveeeeveeeverennni s X
Memorandum of Law........... e i WX
Affirmation in Opposition..........iee.eeiveveiiie X
Affirmation in Opposition........... R S
Reply Affirmation............cccceerrevevnnenn. X
Reply Affirmation......c..cccoovveevevveneecininX

. . . . L X .
CATHLEEN HUGHES, and SEAN HUGHES,
an infant, by his mother and natural guardian, ActionNo.2 .
CATHLEEN HUGHES and CATHLEEN -~ -~ Index No.: 001991/12
HUGHES, individually, | Motion Sequence...01

Motion Date...03/19/14
~ Plaintiffs, N
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AFFORDABLE INFLATABLES and PARTY
RENTALS, INC., AFFORDABLE INFLATABLES
& ENTERTAINMENT, INC., OCEANSIDE
UNITED SOCCER CLUB, INC. and OCEANSIDE
UNION FREE SCHOOL DISTRICT,

Defendants.
4 X
Papers Submitted:
Notice 0f MOtIOMN.....uuverirrreeiereericevnnriaenes X
Memorandum of Law........ccccvnveemnecicinnnn. X
Affirmation in Opposition........cccveeeeecernee X
Memorandum of Law.........covevereeennene X
X
JEFFREY GREEN and PAMELA GREEN,
, Action No. 3
Plaintiffs, Index No.: 004509/12
: Motion Sequence...02
- against - Motion Date...03/19/14
AFFORDABLE INFLATABLES &
ENTERTAINMENT, INC., AFFORDABLE
INFLATABLES and PARTY RENTALS, INC.,
AFFORDABLE INFLATABLES, and
OCEANSIDE UNITED SOCCER CLUB, INC.,
Defendants.
» X
Papers Submitted: _ R
Notice 0f MOtiOn......eeeeeuveeeveveeieerereeennen X
Memorandum of Law......cocovveeceeervnveeieerienes X
Affirmation in Opposition........c..cceceevueenne X
Affirmation in Opposition..........ccccceveunee. X
Reply Affirmation........cccoevviviineiiienerenee, X

Reply Affirmation........coceeeveviieicreneenciinn X
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X
CHRISTINA MARRA and ROBERT MARRA, Action No. 4
Index No.: 006099/12
Plaintiffs, Motion Sequence...01, 02
Motion Date...03/19/14
- against -
AFFORDABLE INFLATABLES and PARTY
RENTALS, INC. d/b/a AFFORDABLE
INFLATABLES, OCEANSIDE UNION FREE
SCHOOL DISTRICT, and OCEAN UNITED
SOCCER CLUB, INC,,
Defendants.
X
Papers Submitted:
Notice of Motion (Mot. Seq. 01)................. X
Memorandum of Law............. e X
Affirmation in Opposition...........cccceeeueuenes X
Affirmation in Opposition............ccecceruennenn. X
Reply Affirmation............ SRS
Notice of Motion (Mot. Seq. 02)............. X
Affirmation in Support.........ccccoieiitiveieiennn. X
Affirmation in SUPPOIt.............cocvrerereeneens X
Affirmation in SUpport.........ccevevveeiivinnennn.e. X
Affirmation in Opposition............ccveeeiin X
- Affirmation in Opposition.................... X
Affirmation in Reply.......cc.ocevvuevvriaeiinnid X

Affirmation in Reply.........ocooevemeennesnn. e X
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X
RHONA COHEN,
Action No. 5
Plaintiff, Index No.: 008475/12
Motion Sequence...01, 02
- against - Motion Date...03/19/14

AFFORDABLE INFLATABLES and PARTY
RENTALS, INC., AFFORDABLE INFLATABLES
& ENTERTAINMENT, INC., and OCEANSIDE
UNITED SOCCER CLUB, INC

Defendants.
X
Papers Submitted: R
Notice of Motion (Mot. Seq. 01)................. X
Memorandum of Law.........cccoevveeervnreennennee. X
Affirmation in Opposition............c..eeeeverneen. X
Affirmation in Opposition..........ccocerveereneen. X
Reply Affirmation..........icoeveeeveecrerecenenn X
Notice of Cross-Motion (Mot, Seq. 02) ....... X
‘Affirmation in Opposition...............cccueveees X
- Reply Affirmation.......ccccevvvureenneenne. reeeee WX

The following motions have been submitted in the above captioned actions:

Action No. 1 — motion brought by the Defendants; Oceanside
United Soccer Club, Inc. and Oceanside Union Free

School District for summary Judgment pursuant to
CPLR § 3212 (Mot. Seq. 01).

Action No. 2 — motion brought by the Defendants, Oceanside United
Soccer Club, Inc. and Oceanside Union Free School
District, for summary judgment pursuant to CPLR
§ 3212 (Mot. Seq. 01).
- Action No. 3 — motion brought by the DEfendant, Oceanside United

Soccer Club, Inc. for summary judgment pursuant to
CPLR § 3212 (Mot. Seq. 02).
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Action No. 4 — motion brought by the Defendants, Oceanside United
Soccer Club, Inc. and Oceanside Union Free School
District, for summary judgment pursuant to CPLR § 3212
(Mot. Seq. 01).

Motion brought by the Plaintiffs, Christina Marra and
Robert Marra, for an order of this Court, pursuant to
CPLR § 602 (a), joining the above captioned actions
for trial (Mot. Seq. 02).

Action No. 5 — motion brought by the Defendant, Oceanside United Soccer
Club, Inc., for summary judgment pursuant to CPLR § 3212
(Mot. Seq. 01).

Cross-motion_ brought by the Plaintiff, Rhona Cohen, for
an order of this Court, pursuant to CPLR § 4102 (e)
relieving the Plaintiff from her failure to file a Jury Demand
and CPLR § 602 (a) joining the above captioned actions
for trial (Mot. Seq. 02).. -
. Based upon all the papers submitted for this Court’s consideration, the Court
makes the following findings of fact solely for the disposition of the hereinabove described

motions:

The incident which is the subject matter of the above captioned actions

occurred at approximately 12:00 to 12:15 p.m. on Saturda}-/,AJune 4,2011.

The subject incident occurred on open athletic ﬁelds located at the Oceanside
Union Free School District’s School Number 9, known as t_hvebBoarc‘lman Middle School,
Alice Avenue, Oceanside, New York. This property is owned, operated and maintained by
the Oceanside Union Free School District.

At the date, time and place of the subject incident, the Defendant, Oceanside
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United Soccer Club, Inc., was conducting its end of year soccer festival and tournament.

The Defendant, Oceanside Union Free School District, had approved and
consented to the use of its fields by the Defendant, Oceanside United Soccer Club, Inc., for
the said Defendant’s annual soccer festival pursuant to a May 25, 2011 written request and
approval for use of the District’s fields. |

Pursuant to an invoice, signed on behalf of Oceanside United Soccer Club and
dated May 13, 2011, the Defendant, Oceanside United Soccer Club, Inc., contracted with the
Defendant, Affordable Inflatables and Party Rentals, Inc., to provide three (3) inflatable rides
and slides on the District’s hereinabove described fields on June 4, 2011.

At the time, date and place of the subject incident, the Defendant, Oceanside

Union Free School District, had a custodian present at the premises.

OnJune4, 2011, the Defendant, Affordable Inflatables and Party Rentals, Inc.,
set up, maintained and manned three (3) inflatable rides and slides on the District’s fields at
locations it was directed to by the Defendant, Oceanside United Soccer Club, Inc.

Atthe time, date and place of the sﬁbj ectincident, the three (3 )A inflatables were

‘anchored by the use of sandbags.

At the time, date and place of the subject incident, the aforesaid three (3)
inflatables became airborne as a result of a gust of wind and struck the Plaintiffs, Denise
Stanton, Cathleen Hughes, Jeffrey Green, Pamela Green, Christina Marra and Rhona Cohen.

The rule in motions for summary judgment has been stated by the Appeliate



Division, Second Department, in Stewart Title Insurance Company v. Equitable Land
Services, Inc., 207 A.D.2d 880, 881 (2d Dept. 1994):

“Itis well established that a party moving for summary judgment must
make a prima facie showing of entitlement as a matter of law, offering
sufficient evidence to demonstrate the absence of any material issues
of fact (Weingrad v New York Univ. Med.Cir., 64 NY2d 851, 853
[1985); Zuckerman v City of New York, 49 NY2d 557, 562 [1980]).
Of course, summary judgment is a drastic remedy and should not be
granted where there is any doubt as to the existence of a triable issue
(State Bank v McAuliffe, 97 AD2d 607 [3d Dept 1983]), but once a

- prima facie showing has been made, the burden shifts to the party
opposing the motion for summary judgment to produce evidentiary
proof in admissible form sufficient to establish material issues of fact
which require a trial of the action (4lvarez v Prospect Hosp., 68
NY2d 320, 324 [1986]; Zuckerman v City of New York, supra at
562).”

To obtain summary judgment, the movant must establish its cause of action or

defense sufficiently to warrant the court, as a matter of law, in directing judgment in its favor -

" (CPLR § 3212 [b]). The proponent of 2 motion for summary judgment must make a prima

facie showing of entitlement as a matter of law to judgment by offering sufficient evidence

to remove any material question of fact Absent such a showing, the motion will be denied, .

: 1rrespect1ve of the sufﬁcwncy of the opposmg proof (see Northszde Sav Bank v. Sokol, 183

A.D.2d 816 [2d Dept. 1992]; Lzberty Taxi Mgt. Inc. v. Gmcherman 32 A. D 3d 276 [1* Dept.

2006)).

must show facts sufficient to require a trial of any issue of fact (CPLR § 3212 [b]). Thus,

where the proponent of the motion makes a prima facie showing of entitlement to summary
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judgment, the burden shifts to the party opposing the motion to demonstrate by admissible

evidence the existence of a factual issue requiring a trlal of the action, or to tender an
acceptable excuse for his or her failure to do so (Vermette v. Kenworth Truck Co., 68 N.Y .2d
714 [19861; Forrest v. Jewish Guild for the Blind, 309 A.D.2d 546 [1¥ Dept. 2003)).

The Defendants, Ocean51de United Soccer Club Inc. (“OUSC”) and Oceanside

negllgence action. OUSC and OUFSD d1d not dlrectly employ any o
individuals designated to provide inflatable rides and attraction
services on the day of the alleged incident. OUSC and OUFSD did
not own, control, operate, manage, direct, supervise, repair or have -
custody of the inflatable rides and attractions at the event. Such
services were provided exclusively by Defendant Affordable
Inflatables, in accordance with a written agreement entered into on
May 13,2011, which was in effect on June 4, 2011. . ..

. OUSC and OUFSD did not create nor have notice, actual or ;
constructwe of any alleged dangerous condition atthe ﬁeldthat day SRR

Examination Before Trlal of Regma Mlchlehnl and Domlmck Musto, the prmcxpals of the REIE

Defendant Affordable Inflatables and Matthew Strandberg, an employee of the Defendant



 Trial of Michael Meagher, the current president of the Defendant, OUSC and Maria Bavaro,

the current recreation supervisor for the Defendant, OUFSD.

It is well settled that the owner of property has a duty to matntéin its property
in areasonable safe condition (see Basso v. Miller,40N.Y .2d 233 [1976]). This duty applies
to owners of athletic fields (see Akins v. Glens Falls City Sehool District, 53 N.Y.2d 325
[1981-]); - Furthermore, a landownet has a“duty te‘reesenehl:}‘/eohtrel the eteti'ens of thlrd

part1es permissibly on its property, 1nelud1ng the regulatmn and/or preventlon of certain

activities of which the landowner knows, or reasonably-should know, pose a risk to its

\\\\\\\

Westohester County 1966] 70d 30 A.D.2d 852 [2d Dept. 1968] affd 25 N.Y 24702 [1969)).

Where the premlses is open to the pubhc the owner has a non-delegable duty

| [2dDept. 2002]). | =y S s S SRR

| With respect to the Defendéht, OUSC, o |

“A party who possesses real property, either as an owner oras.a . - ..
tenant, is under a duty to exercise reasonable care to maintain that |
property in a safe condition, and this duty includes the understanding -
of minimal precautions to protect members of the public from the =
reasonably foreseeable acts of third persons (citations omitted).”

(Martmez V. Santoro, 273 A.D.2d 448 [2d Dept 2000])



summary judgment dismissal of the Plaintiff’s complaints, the Court finds and determines
that the Defendants have not met their burden of showing an entitlement as a matter of law
to judgment.

While recognizing that the facts and circumstances of this case are unusual, the

Did the Defendant, OUFSD, breach 1ts non—delegable comimon- law duty to

- .maintain the premises in a reasonably safe condition for the general pubhc and persons .

reasonably expected to be on the premiseS'

Did the Defendant, OUFSD, direct the manner or method of secunng the
inflatables;

mamtalmno the 1nﬂatab1es R

..........

- Inthe seminal case defining the Court’s function in determining a motion for

summary judgment, the Court i in Esteve v. Abad 271 A.D. 725,727 a Dept 1947) sa1d that

1ssue-ﬁndmg, rather than issue- determrnatlon is the key to the procedure

The Defendants OUSC and OUFSD further move: for summary Judgment o



In support of this prayed for relief, these moving Defendants cite the

indemnification clause in the hereinabove described May 13, 2011, invoice/contract which -

provides:

 Inflatables and Party Rentals Inc. harrnless from any and all l1ab111ty
~arising out of the use of any and all equ1pment ”

Interposed in the Verified Amended Answer of the Defendants, Affordable

Inflatables & Entertalnment, Inc. and Affordable Inflatables and Party Rentals, Inc., are the

following cross-complaintS'

' “AS AND FOR A FIRST CROSS COMPLAINT FOR
CONTRIBUTION AGAINST THE CO-DEFENDANTS
PURSUANT TO CPLR § 3019(b) AND THE RULE IN DOLE Vo

DOW CHEMICAL CO., 30 NY2d 143

AS AND FOR A THIRD CROSS-CLAIM AGAINST THE

- CO-DEFENDANTS FOR CONTRACTUAL INDEMNIFICATION

Inflatables & Entertainment, Inc. and Affordable Inflatables and Party Rentals, Inc.



FAILURE TO PURCHASE INSURANCE. .
In light of this Court having found issues of fact sufficient to defeat the moving
Defendants’ motions for summary judgment dismissal of the Plaintiffs’ complaints, the Court
Wil‘l now address the moving Defendants’ rnotien Seeking a sulnlnaryjndglnent distnissal of

the hereinabove set forth cross-complaints of the.co-'Defendants.-! : o

to be determined by the trier of the facts (see Dole v. Dow Chemical iC'of; 30 N.Y.2d 143).

The branch of the moving Defendants’ motion to dismiss the second cross- -

: claiin interpdsed by the co-Defendants is ~DENIED.‘ Where," as here,’there’has not been a

...........

Hair Salon, Inc., 113 AD.3d 656 [2d Dept. 2014]).

The branch 'of the movmg D‘efendantS’ motions to dismiss thethlrd efOSs~elai1n |

mterposed by the co- Defendants is GRANTED w1th respect to the Defendant Ocean51de
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United Soccer Club, Inc. TR

Oceanside Union Freve.S.c.hlo‘ol. D-1str1cf was ﬁot a party to the May 13, 2011
invoice/contract between the Defendants, Oceanside United Soccer Club, Inc. and Affordable
Inflatables & Entertainment, Inc. Therefbré, there was alack of any contractual relationship
between the co-Defendants Ocean51de Unlon Free School Dlstrlct and Affordable Inﬂatables
and Party Rentals, Inc. o i - { - |

\\\\\\\\

for their own negligence. While New Yorkvlaw has long disfavored exculpatory clauses that -

relieve a party to a contract from liability for the consequences of its own negligence, the

law’s disfavor has b'eeﬁ -expressed not in a-prohibiﬁon of such clauses, but in strict |

posits:
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~.

OUSC and OUFSC for breach of contract, pursuant to the co-
Defendant’s failure to purchase insurance coverage in favor of
Affordable Inflatables as per the aforementioned agreement, contract

or lease.” ”

Although the quoted language is not verbatim correct, it is factually correct. .

The Defendants, Affordable Inflatables & Entertamment Inc and Affordable

\\\\\\\

4 of the above captloned actions, seeking an order of this Court, pursuant to CPLR § 602 (a) . &

| Jommg Actions Nos. 1, 2, 3 4 and 5 for trlal on llablhty and damages is GRANTED.
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prejudiced by the granting of this relief. .
Accordingly, it is hereby
ORDERED, that the Plaintiff in Action No. 5 shall serve and file a Note of

Issue, together with a Jury Demand in the form annexed to the cross-moving papers and with

the payment of any filing fees required therefore upon Action No. 5 being re-certified; and

it is further o - | R ' -

'ORDERED, that the bféﬁéh’o’fthe cr'oss-moﬁo‘n ofthe Plaintiff, Rhona Cohen, =

seeking an order of this Court j Jomlng the above. captloned actions for trial on liability and e e e

ORDERED, that counsel for the Defendants, Oceanside Union Free School

D1strlct and Ocean51de Umtcd Soccer Club Inc ,are hcrew1th dlrectcd to Serve a copy of thls

Thls decmon constltutes the de0151on and ordcr of the court

DATED: = Mineola, New York -« -« oo oo oo 0o RN .
April 10,2014 S '
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