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Index No. 301184/07 

DECISION/ORDER 

Pnount: 

TJRINC, 

LLEGE OF THE FEMALE 
T AND T JR INC, 

AMERICAN SCAFFOL and EQUIPMENT CORP., 

Tl>' 

inst~ 

AMERICAN SCAFFOL and EQUIPMENT CORP., 

D 

' 

HON. KENNETH L THOMPSON, Jr. 

f, the DecitlonlOrder on this motion is as follows: 
i 

Plaintiff, Rm .. Balista, (Batista), moves\ pursuant to CPLR 3212 for partial summary 

judgment on liability a result of violation of ljlbor Law 240(1 ), against defendants, . ' 

' 
Manbattanvillo Colle ; (Manbattanvillo), and T In<:., (fJR). Manbattanville moves pursuaot 

to CPLR 3212 fur judgment di . . 
granting Manhattan . for common law indemnification against 

TJR. TJR moves t to CPLR 3212 for judgment, dismissing plaintifl's 

complaint on grolll)ds plaintiff was the sole roximate cause of his accident and/or that TJR 

., 
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was not negiigent and did not direct, control or upeivise plaintiff's llUlllD"1" of'work. In bis 

motion, plaintiff di.sctjntiEIUed bis Labor Law 2 and negligence causes of action. The third-

Equipment Corp., (American), was 

'on dated lune 5, 2013. The aforementioned motions are hereby 

consolidated for p111'P<!s"" 

It is undi · that plaintiff was the fcm<!m<1n for American and was engaged in 

constructing scaffol • al Manhattanville's canil>us. T1R was 1he general oonlractor al the site. 

a scaffold when a plank broke beneath him. 

on 1he scaffold plank to detennine if the plank 

was strong eoough to old weight. Plaintiff he bounced on the scaffold, however, on a 
summary judgment m ·on the "court should all reasonable inferences in favor of 1he oon-

moving porty and sho d not pass on issues of 'bility." Dauman Displays Inc. v. Masturzo, 

168 A.D.2d204, 562 :Y.S.2d 89 (!st Dept. 19 ). Therefore, for purposes of plaintiff's 

summary judgment m lion, it must be assumed plaintiff bounced on the board that 

collapsed. 

Labor Law §2 (I) applies even in tbO situations when the scaffold which is 
alleged to have 'led was in the process fbeing dismantled or constructed (see, 
e.g., Reed v St e of New York,, 249 AD2 719 (partially dismantled scaffold 
tipped, causing laintiff to fall]; Prltclum v Murray Walter, Inc., 157 AD2d 1012 
[plaintiff fell to bis dealh through floor o scaffold he was in 1he process of 
diSIDantling]; rge/ v Nedwldek,, 91 AD2 794. 

Kyle v City of ,268 AD 2d 192. 197-1 8 (I" Dept2000). 

"It is well estiib!lshed that 1he duty bl' ll!lOS~ by Labor law§240(1) is oondelegable, and, 

consequently, an own and/or contractor who bes that duty may be held lisble in damages 

n:gardless of whether i ion or control over the work (Ross v Curtis· 
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palmer Hydro-E/ec. ., 81NY2d494, 500; R ovich v Conaolidaled Edison Co., 78 NY2d 

v Consolidated Ediso 

Cosban vNew York 

Defendants 

290 [2003], applies to 

of whether the wotker' negligence contributed to the mishap (Rocovlch 

v M01WCherian, 66 NY2d 452, 459-461 )." 

2d 160, 160-161(!"Dept1996). 

Hous. Servs. ofN.Y. City, 1 N.Y.3d280, 

he was entirely responsible for his own 

· s for this argument" ~ At 290. However, in Bia.lo the issue was 

proper protection and e was the sole cause of injury." Blake·at 283. It is manifestly clear 

tha1 the scaffold Bati fell from did not give · proper protection. Batista did notjust fall 

from an intact scaffo oke and he fell two stories. Defendants 

argument that Batista' placing a non OSHA ved plank on the scaffold and then testing the 

strength of the board e proximate cause of his injuries is unavailing. 

!twas the procedure r. the planking to bete for strength in American's yard by Batista's 

supervisor, Peter Ii, (Sacheli). Then the p~ would be bnndled and sent to the job site. 
I 

on the scaffold are scl'eened by someone other than plaintiff. 

plaintiff to have tested the plank on the 

scaffold rather than on the ground, the board gave way should have been tested on the 

planks rather than OS 

t to the job site whore p • tiff fell from the scaffold. 

as foreman, plaintiff negligently placed spruce 

l<joring; plaintiff avers he was told by Sacheli, to 
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first use all of the OS 

OSHA approved pl 

available when hep 

planks for~ anl then use spruce planks, when there are no more 

' 
there were no more OSHA approved planks 

a spruce plank on the oorofthe scaffold. Moreover, even if plaintiff 

y, "[ e ]vidence by lhe defendant that [plaintift] 

told to iise a safe plank, does not create a 

question of fact as to be was a recalci wolker (see, Stolt• General Foods Corp., 81 

NY2d 918 (An · ·on by an employer or er to avoid using onsafe equipment does not 

cient to support a citrant worker defense]; see also, Singh• 

Barrett, 192 AD2d 37 )." (Scorza• CBE. Inc., 31A.D.2d564, [2"' Dept 1996]. 

of this case, construed m st fil>orably to defendants , plaintiff is not the 

sole proximate cause 

Aoconliogly, ~m· ili'lf s motion is l!IaJirte4 lo the extent that defendants are liable for 

plaintiff's injuries on unds of violation of r Law 240(1 ). Defendants' motions to dismiss 

plaintiff's Labor Law I ( 6) claims are moot. 

BMNJFICATION 

Manbattanvill seeks common law it' !deilljni'fication from its general contractor, TJR. 

However, Sacheli · ed on behalf of Ameiic that all employees of American were under 
' ' employees. Sachelli sj>ecifically testified that TJR did not give any 
I 

direction to American mployees as to the iostall/ttion of the scaffold. (p.130). 

"[A] party's (e • ., a general contractor's) 'ty to supervise the wolk and implemeot 

safety procedores is requiring common-law iodenmificatioo. 

·on may only be • against those parties (i.e., iodemnitors) who 

1 
I 
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AD2d 809, 810 [4th 2000) [for standard)). '!bus, if a party with contractual authority to 

' direct and supervise e wod at a job site never' ercises that authority because it subcontracted 

its contractual duties an eotity that actually ditected and supenised the work, a common-law 

indemnificatioo claim will not lie against that on the basis of its contractual authority 

alone," (McCarthy v 'f1"11e7 ConslT,, [11C,, 17 N ,3d 369, 378 [2011)), 

Accordingly, that 

is denied. 

Plaintiff's motion is 

h of Manhattanville's · for commoo law indemnification from TJR 

CONC USION 

endants are liable for plaintiff's iojuries on 

ants' motions to dismiss plaiotifrs Labor 

, That branch ofMljnhsltanville's motion for common law 

indemnification from JR is denied. Plaintiff di.l!c<>ntinned his Labor Law 200 and negligence 

causes of action. 
i 

The foregoing constiture the decisio and order of the Court 

Dated: JUL 0 z 014 
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