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e decision and order of this Courd dated June 30, 3014 which denied his motion for
suwtmary judgment,
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On &@Qt«f"iiﬁﬁ‘i 5, 2093, plaintiif and defendant Thomas entered inlo a contract of
zale for 3 home onated in New Rochelle pwned by Thomas The contrant contained a
mortgage contingenoy clause. Plintff was o oblain a maorigage m the amount of

$R25.850 The mordgage contingency upred 45 days aftar the sxesution of the contraa




of sale. &t the ime the contract was e\‘{\w’{@{f inhlf lendered 330 000 as & down

the prapased montgage amount of $825 500

Tweo days altar signing the contract, g?i-gintiff spuisd for g mongage with The Fedegl
Savings Bank. t}m Cotober 15, 2012 thal mongage spplicalion was denied due I
plunti s poor gradi

On October B, 20138, prigr 1o learning that his firs! application was denisd, plaintiff
ag&;ai’im for 8 morigage with Marine Fusuding ine.

On Dotober 18 3013, plaintifl's allomey reguested an axtension of the morgeage

Lonlingengy pan od set to expire on Oclobar 18, SME. Thomeas granted the axdension o
Novernber 1, 2013,

Flaintif then leamed that his morgage appioation fo Marne Funding e, was

dunied 3isu due o his poor credit ag wall as othar reasons.

On Qotobey 84, 2018, plaintiff appliad for a mortgage with Wells Farge Bank. That
aophoation was ai*w deniad,

Cirs November 18, 2013, plaintift's aftorney infemied Thomas that plaintiff sould not
obtain financing and was exercising his client's right under the contract o canost the
contract Me also demanded the refum of plaintiff's down payment.

On December §, 2013 Jasila sent plaintit's altomey a letter indioating that a
shasing was scheduded forJdanuary 32, 3014 The ey also noled that Thomas would not
solurn plaintiffs down pavment bacsuse plaintidf acted i bad faith sines be shoulkd have

Knonwn that his poor credit would not alfow him to oblain Hnancing.
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20 December 14, 2013 plaint® commencad this action segking the rsturn of his
down payment. lssus was joined on Jdanuary 28, 3014,

By decision and order dated June 30, 2014, this Court denied plaintiff's motion for
summary udamant on the ground that he only asked for an sstension of the mortgags
sontingenoy until November 1, 2013, However, plaintilf did not inform defendant of his
inakiity te oldain ‘fﬁ-i‘%&-f;ﬁai’f‘kg and reguest to cancel the cordeaet unti November 15, 3013 twn
weaks aller the explration of the marigage contingsnay. |

Slaintif now moves for lsave o renew and reacgue the June 30, 2014 decision and
ardar in support of this motion plaintiff submits to the Court 3 Istisr dated Novembear 1,
2014 whinhy siates the following:

Please be advised that our client has not recsived a mongags
comaitment pursuant o the terms of the contract of sale. We sre therelors,
regquesting an exiension of time for owd clients {o oblain finanding o
Novamber 28, 2013 and thal the closing dale be sxtandsed avcordingly.

?E@%ﬁ&e dizcuss our request with vour clisnt and If asceptable sign thiz
lelfer and fax it back 1o owr office as soon as possible

H vour client is nol willing to extend ouwr client’s tms {o oblain
Inanoing, pleass rslum the contiaa! downpayment 88 3000 as passibla,
Upan sur seceint of the contract duwnpayment the contract of sale shall he
deamad null and void
Flaintfl also subenils 8 copy of an email i recsived from defendant’s coungston
November 4, 2013, which slafes that in order o consider the purchased’s seoorud reguest
to estend the commitment date o the snd of business this calendar month, sellerrequired

vinchassy i submit several documents {o him for review nciuding, the motgags




application, loan relection letlers, and the name of lenders to which plaintiff spplied for a
nan

On November B, 2013, plaintft informed defendand that s ban sppication was
declined and on November 15, 20138, plaintiff provided defendant with & copy of the
Declinalion Letters received by plaintit

Plamisy alep submits an emai from defendant's aftormey dated Novamber 18, 2013
which stales that in order process plaintiff's request for a refund of his downpayment
cedan docwnentation must be provided.

On Novernbaee 22, 2013, purchaser supplied defendant with copies of hs ban
a-g&gii»:@ﬁms ard again requesied the retum of his dowrpaymsnt

The N‘wﬁmﬁe&r 13 14, and 18 2013 letters wase not provided o the Gourd in
suppon of the pricr motion.

| Plaivdif as‘é;}w&; {hat Dased upon these newly subratted documents, he did regusst

an exdansion of tme past the November 1. 2013 deadine fo Novembser 28 2013 Furthey,
ne olaims defendant stated (hat he was willing (o congder an sxtenzon and al no tme did
he wdicate that he obisciad to the canceliation of the contrac! as sst forth in the November
1. S018 lelter. Acocordingly, plambff argues thatl the June 30, 2014 decizion should be

renmmsidere

in oppostion, defendant srgues that the motion shouwld not be granted sinee the

November 1, 2013 letter and the November 4, 20132 smail were availabls fo plaintiff st the
e of the original motion. Therehwe, renewal and resrgument should be deniagd.

Delondant algo srgues that even i ranewal s granisd the resalt must be the same

sintee the purghaser s ragquest for an extension of & mordgage contingenoy daugs withow
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documnent ik defective. Thus, the mortgage contingency was waived on Novamber 1, 2013

arnd plaini¥ was reguirad 0 procead with the purchase whather or not he had obigined
fhgnong.
Discussion

Arnotion tor save to rensw “shall be based vpon new fadts nat offerad on the pige
mohion that wm;z?é shangs the prior delermnation” {UPLE 2821 el 21 1 To prevall on a
maotom 0 ranew, the vmé}%ifm must be (1) based upon new facis not offerad un the prio
motion that would change the prior delerminaten, and (2) set forth 8 reasanagble
fustification for the failure {0 pressnt such facts on the prior mation” { Meller of Nelson v
Sislate oz o, TRAD 3U 828 836, 80Y NY .S 3d 338, gee Deulsche Bank Trust o v

Ghaness, 100 AD 24 585 S5R5-5RG. 052 N.Y.S.2d 3011 The now or additionat factks

presanted ‘either must have nof besn known to the party seeking renswsl or may, i the

Suprsme Court's tiscration, be bassed on facts known fo the wt} zogking enewal ot the
fime of the oviging motion” { Dewutschs Bank Trust Co. v. Ghaness, 100 A D 8d o1 588, 883

NY.B ad 301 soe Nowe v AYORO 86 A D 3d 1001, 1003, 838 NY 8 8a 131

Harg, pig \“ H argues that the Novamber 1, 2013 fatlar was not subritted beoause
the ar gumanis of defendant i spposition to s origing! motion was not that plaintif did nat
Uinaly sance! the contract, but that plaintiff acted i bad faith it appliing for floans when he
snsw he had bad gredit

Rasad 1;“3{}& Hantiff's sxplanation for #s fallure o submil the November 1, 2813

ialtar and the f&& Hhal e lotter as well as the guditional omaiis wire gyaliablo srgd Rngwn
1o bath plantiit and dotendant at the ime of the original molion, the Courd grants plant¥f

mave o ranew Ks mation far swewmary adgment
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Upon renowal and reargurment, the motion is GRANTED. in his lstier of Novembsy

1, 2013 plainblt exprossly staled that § defendant gid mi grant an sxlension o the

d:

morigage sentingency, plamiiff was canceling the contract. In reply, defendant did notdeny

or grant plainiii's requsst for an exdension but rather indicatad that # needed mor

sfarmation. s important to note that sl no me doss defendant argus that the Novermbey

1, 2013 memination of the conlragt was untimely. Rather, (ﬁﬁ‘eadarﬁ arguss that plantif

scted it bad talth with regard to his loan applications. Further, thare 8 no dispute that

plaintitl submitted hig loan declinations to plaintiff upon recalpt. Thus, the Court finds that
slaintitls canceilation of the contract on Novamber 1, 2013 was timely.

Moraovar, the Court notes that there Is no evidence that plaintiff acted in bad faith
when he submitted his nortgage spplications. Notably, while plaintiff imay have known he
Had oradit issuss thare i nu proot that he hid those isgsue from The Faderad Savings Bank
who izsued him a Pre-Purchase Loan Approval Certificate. Thers i no svidehce that
olantil! kKnew ??fit« oredit iszues would by & problem. Further, there I8 no proof that when

ol submitted his loan application he hid his credl issues.
Accordingly, tpon renswal and reargienent, plaintif's motion for suttynary ludgmeant

on hig complaint seeking the refund of hix down paymeant s GRANTED.

Dalad Whils §3§:3§m> Maw Yark
Oscember 18, 2014
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