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Index No. 70108/2013 
DECISION & ORDER 

The following papers numbered 1 to 8 were read on plaintiffs motion to renevv and reargue 

the decisinn and order of thls Court dated June 30, 20·14 \Nhich denied his rnotion for 

surnrnary judgment 

Not!Ct1. of· ?\.~otlon/:t\ffirrnation!Cxhibits .......... -----·-w·····························""' .................................................. 1.:~~l 
Affln:ration .ln OpposiUon/Exhibit ________________ ....................................... .-.. m .................................................... -4.:~fJ 
Repiy .Affin11at%on ................ _ .......................... .._ ....... _______ ................................................... """-...... , .. "" .. '" ..................... § 

'Sale for a horne kmated in New RocheHe o'vvned by Thornas. The contract contaJnod a 

$625,950 The mortgage contingency expked 45 days after the execution of the c,ontmct 
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of sa!e. At the tirn¢ the contract \.Vas executed, Pfaintiff tendered $30.000 as a dovvn 

payment which \>Vas deposited into defonoant John A. Jasma, Esq.'s escrow account 

the proposed mortgage amount of $625,50U, 

Two days after signing the contract, plaintiff appHeti for a mortgage vvfth The Federa1 

Savings Bank. On Octob~:;r 15, 2.01 a, that mortgagl~~ appiicatkm was denied due to 

pMintiffs: poor credit 

On October 5, 2013, prior to !eaming that his first application v·;as denied. plaintiff 

On October 16, 20'13, plaintiff's attorm~y requosted an extension of the mortgage 
,. 

contingency peri6d set to expire on Oc;tober 18, 2013. T!1omas granted the extension to 

November i, 20i3. 

Plaintiff then !earned that his mortgage apphcation to l\Aarine Funding !nc. \<Vas 

On October 24, 20'13, plaintiff applied for a mortgage with V\leHs Fargo Bank That 

aopiication vvas also denied. 
'' 

On Novernber i 5, 2013, plaintiffs attorney infmrned Thomas that plaintiff cou!d not 

obtain finandn9 and ~vas exercising his dierifs right under the contract to cancel the 

contra.ct He aiso demanded the return of plaintiffs down payment 

On December 9, 20i3, Jasi!!a sent plaintiffs attorney a letter indicating that a 

dosing. was scheduled for .January 22., 2{H4. The letter also noted that Thomas 1;vould not 

knovvn that his po.or credit wDuld net allow him to obtain financing. 
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On December 14, 20'13 plaintiff commenced this actlon seeklna the retum of his 
. "' 

down payment Issue was joined on January 28, 20'14, 

By decision and order dated June 30, 2014, th~s Court denied plaintiffs motion for 

summary judgment on the ~Jnwnd that he only asked for an e:xterm{ofl: of the n1<Htgage 

contingency ~mt!! November 1, 2013, Howevec plaintiff did not inform defendant of his 

inabiHtytoobtalnfinancing and request to cancel the contract until November '15, ~::\3'13, two 

weeks after the expiration of the mrnigage contingency, 

Ptainhffnow moves for leave to mnew and re~u-gue the June 30, 20'14 decision and 

order, In support of this motion p~alntfff submits to the Court a letter dated November 1, 

Please be advised that 01..ir client has not received a mortgage 
comrnitment pursuant to the terrns of the contract of sale, Vv'e me therefore, 
m:questing an extension of tirne for out dients to obtain financing to 
Novernber~ 29, 20·13 and that the ciosing date tie ex.tended accordingly. 

Please discuss our request vvlth your client and if acceptable sign th ls 
letter and fax it back to our office as soon as possible 

lf your client is not willing to extend our client's time to obtain 
financing, µ!ease return the contract downpayrnent as soon as possible, 
Upon our receipt of the contract downpayment the contract of sale shall be 
deetned nuH and vokt 

Plaintiff also submits a copy of an emaii it received from defendant's c-ounsel on 

November 4, 2013, which states that in order to consider the purchaser's second request 

to extend the commitment date to the end of business this calendar month, seller required 

purchaser to submit several documents to him for review induding, the rno1tgage 
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t~pplication, kmn rejection !otters, and the name of !enders to wbch plaintiff applied for a 

1oan. 

On November 14, 2013, plaintltt inforrm.:id deh.~ndant that its foan applicatk.H1 \<Vas 

declined and on November 15, 2(H3, plaintiff provided defendant -.vith a copy of the 

Declination Letters rece&ved by piaintifL 

Pk~linttff also submtts an emaB from defendant's attorney dated Novernber -1 s, 201 $ 

vvhich states that in order process plaintiffs request for a refund of his dmvnpayment 

certain documer'!tation must be provided, 

On November 22, 2013, purchaser supplied defendant vvith copies of his loan 

applk::.:atlons and again requested the return of his downpayrnent 

The Novernber 13, '14-, and 18, 20·13 letters were not provided to the Court in 

support of the prior rnotion, 

P!ainhff ar9ues that based upon these nevv!y subrnitted documents, he dtd request 

an extension of fane past the November ·1. 2013 dead!ine to November 29, 20i3. Further, 

he dafr:ns defendant stated that he -.vas wirnn9 to consider an extension and at no tin:w did 

he indicate that he objectBd to the cancel!ati<.H) of the contract as set forth in the Novernbet 

1, 2013 letter, Accordingly, plaintiff argues that the June 30, 20·14 decisfon should be 

recrn1sidered. 

In opposition, defendant argues that the rnotion shoutd not be granted since the 

Novernber 1, 20-13 letter and the November 4, 20-1 $email were available to plaintiff at the 

tirne of the original motion. Therefore, renewal and reargurnent shouid be denied. 

Defendant also argues that even if renewal is granted Ule rBSldt rnust be the same 

since the purchaser's request for an extension of a mortoage conting~~ncy dause without 
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docurnent is defective, Thus, the rnortgage contingenc,y was 'liVaived on November i, 2013 

and p!akitiff vvas requtred to pro<>ee-d \'Vith the purchase \Nhether or not he had obtained 

Hnandng. 

Dtscusskm 

.. (\ rnotion for !eave to renew "shall be based upon new f~~cts not offered on the prlor 

motion that wouid change the prior determination" {CPLR 222i[eJ t21 }, To prevail on a 

motion to renm~'; the motion "must be (1} based upon new facts not offered on the prior 

rnotbn th<'lt woukJ change the fXlor determtnation, and (2) set forth a reasonable 

j\1$tlncation for the failure to prest::~nt such facts on the prior motion" ( Mattc.~t of f\ieh:;on v, 

Gharmss, iOO A.D,3d 585, 585-586, 953- N.Y,S,2d 301), The m~w or additional t~c-ts 

presented "either rnust have not been known to the party seeking renewal or may, in the 

Supreme Court's discretion, be based on fads known to the party seeking renevval at the 

tlme of the original moHon" ( DetdscfwBank Trust Co. v Ghsnoss, ·100/\,D.3d at 586, 05~5 

N.Y.$.2d 301; see F?oive v. f\rYCt1D, 85/\,0.3d !OO'l, 1003; 926N,Y.S.2d121}, 

H~ve, p!ait)tiff argues that the Novernber 1, 20'~ 3 letter vva:s not suhmftted because 

the argurn$inis of defendant in opposition to its orig!na~ motion was not that plaintiff did not 

tlrnely cance® the contract but that p®aintift acted !n bad faith in applying for loans \<Vhen h€~ 

knew he had bad credit 

88.S(:d upon piafnt.iffs explanation tor its faHurn to submit the November ·1 , 2013 

k~tter and Hw foctthat the letkff as well as the additional emails 'llvere available and known 

to both plaintiff and defendant atthe tlrne of the original motion, the Court grants plaintiff 

!eave to rene\•V h%s rnotion for summary judgment 
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Upon renmval and reargument the motion is G ~\/.\NTEO, ln his letter of November 

1, 2013 plaintiff oxpressly stated that if defendant did not grant an extension to the 

rnort9ag0 <>onhngBncy, plaintiff was canceling the contract In reply, defendant did not deny 

or grant plaintiffs request for an extension but rather indicated that it needed rnor 

information, It is lrnportant to note that at no time does defendant argue that the November 

1; 2013 tenTiinahon of the contract was untimely, Rather, defendant argues that piaintfff 

acted in bad faith with regard to his loan applications. Frniher, there is no d.k~pute that 

plaintm submitted his !oan declinations to plaintiff upon roceipt. Thus, the Ct)urt finds that 

plaintlff s cancetlation of the contract on Novernbor 1, 2013 i..vas Utnely, 

fvforeover, the Court notes that there ls no evidence that plaintiff actod in bad ts:ith 

Vlhen he submitted his rnortgage appHcations. Notab1y, while plaintiff may have kno~vn he 

had credit ~ssues there is no proof that he Md thosB issue from The Federal Savings Bank 

'>VhO isst.~~=:id hfrn B Pre-Purchase Loan Approval c~~rtificate. ThBre is no G\ddence that 

p®ainHff knevit his cmdit issues would be a problem, Further, thBre ls no proof that when 

p~aintiff subrntttedhis loan appHcation he hid his credit issues. 

Accordingty, upon renewal and reargurnent plaintiffs rnoHon for summaryjtKigrnent 

on his cornp!aint seeking the refund of his down payrnent is GRANTED. 

Dated: \<Vhite Plains, Nevv York 
Decernber 19, 2014 
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