
Cash on the Spot ATM Servs., LLC v Camia
2014 NY Slip Op 33819(U)

April 29, 2014
Supreme Court, Richmond County

Docket Number: 102307/12
Judge: Philip S. Straniere

Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op 30001(U), are republished from various state and

local government websites. These include the New York
State Unified Court System's E-Courts Service, and the

Bronx County Clerk's office.
This opinion is uncorrected and not selected for official

publication.



Office of the Richmond County Clerk - Page 13 of 29 2/8/2017 10: 12:26 AM 

OC!ice oC the IUclu:iond County Cler~ - Pa9e 1 ot 4 11/ 13/2014 2:27:53 PM 

SUI'IH~J\1ECOURTOFTFlE ST .. \Tf. OF .'\E\V YORK 
COU.\"TYOFRIClli\JOf'\D DC~J P:\RT 19 
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Thr (o!luwine items ' '"n· ru11~idc.:rr1I in lh~ rn k-" uf 111,· fulluwin;! rnnl inn l\l di~mlB 1hc rnmpl:oi111. 
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Attached to l'upcrs 

I he de :C-11d:m1 '· E-7-M~,11.:y AT~ 1 St·r,·i.:«,. Corp .. and rr:rnk Er.:oll! nuwc pur~uanl 10 CPI.I~ 

~}21 I (.i H 7) lO dismi:;s the lirs1 anJ ~.:coml ..:a11s~·;; o l'ncl ion of pl:ri Ill i J'l's. :inwm.1.:d c11mpl:ii11t :"ll::iins1 
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B; lh:cision :1nJ t>rd.:-r Ja1c.:J faou:!ry 17. 2(1 I} .luslicc :-..1rtltc.:..;c.: grnntcd a nll>tiun h) dismiss 

m.i.k b] tlK· s:in1<: J1:1i:nd:m1s. l:/.·i\hm~·~ :\I \I S.:r\ 1..-c~. (l.lrp. :i11J Fr:mk Erc1•lo.: . Th.: court f,_,unc! 

Lh~t th.: ··. . ;:-l11nrl•11111 n .~ l'UITC11t ly d1'JJh.:d . fail [rd I 11' alkgl· an~· <•f lhl· ::it'me111t·m ilrncJ c~u:.c.:~. o t' 

:11.:1i1°11 against thl' 1111wi11g dl'frnd;int:.." Suh~l\ll1.:n1ly. tln: plaiuli ff mnvc.:d 10 ~crncnd chc co111rlai111 

\\hich \U'g.I:!mcd b~ ••rd(,;ror.h1:.1:..:c· ~l•!'ic.,nl.11l·.t ~~l'\~mbcr I>. 21113. li11: ..:oun l••lmJ ch:!!. 

i111hc n'mrb.i!ll." 

c)n January 21J. ~n I .J 1hi~ rn:Hll' f wa:. iran:-.l' ... m:d 10 DC/\ I Pan 19. 

Th: facL<; nf tlw m:m c r :1s Sl"l l~•n h in J us! i1.:c.: i\ 1J I ksc ·:. h:1u 11 ry ! 7. ](1 \ ~ l•rdi:r .1r.: as fol11 ·'·' :-.: 

fhc ploin111T RonalJ I'. Curr1·1ccio is 1hc 711% sh:1n:hold1."r 1JI' C:1sh On 111<· Spot :\Tl\! 

S~·r ' icc:s. LLC {'·COTS" I a :--:i:v:idu l LC th:lt ht!.' us primary pl:ic~ 0f business on Staten Jslaml. ~...:'' 

y,,rk I hi: 1k1~·1i.i:mt.s Co~mo C:!JJli•t :111d Philip ('Jmi.1 {"!ht: (':uni:1~") ''er...: th~· m:in:.igin;; member 

:ind :?II cmµlu:c.:c rcsf)\·..:t ivc!y. I hl· husinc:s~ 1•pr111les indl·p.;mk-111 1nt1om!lll'tl 1elkr m;ichini:s 

l:\T\.l!n throughuu! s1~1!o.!l1 l~lanJ. '.\i.;w y Nk. Th1.: plnirniff Currnr:r;io ;tl!..:~l'.S th:n 1h,· C::m1ia:-. 

t.:l!n\illnc:J !hOsl· ll1t)llil· .~ which WCI'<' distriblHl'J through lhi..: ;\ \'~1 m<it:hincs in the l\('!\\'l'fk 

m:iiniainl'J by CO'I S. ·1 hl: plaintiff all.:~..:s 1lm1 lhl· Cmni:is i:t11bl·:t:t.kd :1pprcixini:rti:I~ $1.Ml(l,000 

. my 1\T~ ! rout..: kth>\\'11 llS Cll:-h On thl· Sl'ol .·\ T\ t Services. 1.1,C. h): E·Z i\fo11i:y ATM Scrvii:l·s 

C.xp. I~? .~ lb~ Rid~<'--''(·. Bmuki:.11. NY .. i'N) 1115.r1ou. :\ls11 included i:i llll: 'ale docu1111:n1 

!, l'"sm11 Cami:i. h111her \\:>mint 1hat I sh::tll dcfrnd. pn•t..:t:I. i11d.:11111ify . 
• mu ':..t\'..: h:11111les' th;; l\11y..:r. i-ran!- En.:tilc:. 1111: 1•w11i:r o!' l:·Z :-.1n11cy 
Xl~.I '\a\'il't'S Cnrp. and E-L :\l\•lll.'.Y :\"111-1 Scr\'icc-. (\•rr .1n,! its 
su..:w,.s,1r~ and ossig.11s i·r,rni :m~ :'i11d i.!ll :Jdn.:rH' cl:1im[sj 1h~11 m~y ~ 

m:ttk· h~ .tr.y r;rny :.igJill~ l s:cid >t~H·ts :md goods. 

rh~· .un..:ndl·J complain I :ilk:~..:s th.: following a:; 10th<: llH'\'ill~ dcfcnd:Jlll~: First C:!ll~C 1ll' 

:\t:Lil'i! :?J;air\!ot Fr:~nk Fn=n!c :!Od J:.z \ h11wy .'\ r\ I ~cl ,·ices. CnqJ. IF rJuJulc:nt c\ll)\',·yam:~): !'t.'Cond 

(';:iusl.' of Actil'n ng.1ins1 Fr:1nk Erl:llk anJ E-Z ~ fom·y ,\Tt"I Scrvit:l·~. Corp. (Tort inm l111crli:rc:11c..: 

wilh Coruroctuol Rd:11iu11sl. 

[* 2]



Office of the Richmond County Clerk - Page 15 of 29 2/8/2017 10:12:26 AM 

Ottice ot the Richmond County Cler~ - Page J ot 4 11/13/2014 2:27:SJ PM 

Th~ !irst ..:a11~1! of :i~ti\111 in plai111!m arncm.kJ 1.·1.1mpl:lim :ilkgc~ th:.!l th;: ··,Jeii:'ndnnt Cosmo 

Crn1ia J iJ not han: tht! authvri1y w sdl the c11rrx•raii.' :i~s.:b ... I SL:i.' '11111..'lldl.'d cor11plHi111 para. IS 7 J 

I'll:: .1mcnckd ~umplair11 Ulll:S 1101 idcntiry thl· :ip;>licuhk clcblor nm! l'rcdit0r statulc~ pl:iin1iff is 

r..:l~· ir1g!prcm::cJint: un<l.:r ht1 i:· merely lah:!.:J "frnudulcnt cOn\'cy::i111.:c." 

TI1~ Jl0 f1.·mL1111~ ilf!;\1\' ilw r!ni111if1" ,liJ 11(11 r.k.:d its fr;.111J11knt C011VC~11J)l'C cl~im in 

:1CC!)rd;1ncl! with 1h.:: Dchll>r 11nd Crcdit1.1r Law §:~7:i-;1 1 • In foiling to 1.·omp!y "ilh the pleading 

n·quin:rn~nts 1)1· Debtor :m<.l Cr1.·diwr L:l\\ *2n-.1 the fr:11i-htlcn1 c.i1w.!yanl'c d!'lim must be 

dismi:i,\t:d. Ploi111ilh. in iis nppu~iti11:i. cit1.·~ lkblor Mid Crcd!tvr Lu11. s f27>:. f27S" and :~276' fm 

th1.· first I imc. Plaint i fl!; bd it:\'~ ii ha~: ;d !..:gt.:d ~u ilii:k·nt fods in i!s amc:ndi.:d c:ompl:1i111 to $ali$ I) th1.· 

c!..:mcnts 0f n c:n1.•1: oi' actitm for fmuduknt c1in\·c;.<11Kc w1d s t :?lt·~ lhttt the;: isst!I.: is \\hcthcr thl· 

t:Jn~i'cr of rrnpcny was mad1.: wilh<.>t:l foir i:on~idcrati<)ll ;n the time the tmnsfcror was in$Ol\'cnt is 

:\ qui.:~tit111 ofl:tcl. The Court Lll'.-\pr.::ils In; heh.I thnl il is 11cccs:;r:ry to ulh:gt. as th1.· !>lilluh! itself 

~!:llc-:. th:H th.: ·:Oii'· l·y:1m:t r~:iultcd in t!t~ Jd,t11r·~ insl•h· .: nt·~ I i i B:\' .'~MIU J Hm;k .\'. ! ·. 1· .'. f Bl.-1 !lie .. 

17 NY 3cJ ::os. ::?S I 2\J I Jl J. Tho.: ckm.:n1 ,,f in~:uh 1.·1wy WLIS nc·\'l'I' ad,lr..:::.::d or pleaded in the 

compluint. l'urthcrrnurc ~275 requires !hi.' phtint!ff pl<::tJ th;11 Jcbll)r will "incur l.lt:bts beyond his 

::il:>ility t() p:i)·." !n l(tct in the c 1sc plainti!Tci!l'S inoppositio11. lt11w11i 1· .\fri.,d.v. iS :\D~d 32312'-' 

IJ.:pl. 2tl l Cl;. thl! c:ornpl:.!int wa-; dbmiS!it.:d ;1::. uny :.ille~t.:d froucluh:nt convi.:y:rncc b1.'l\\'C(·n lh.: pi!rtin 

foill.'d ((1 rcndl!r l!i1.· dl~btor i1\St\l\"~· 111 it.; r .. ·quircd hy rJ<;"btor and Creditor I .IW ~:::73. 

Failun.: l\1 pk:1J ::.nJ :id,l r..: ~::i thc is~u,·s 11!· in:>11!·•~·nc> :mJ J.:bi .1!,•n~ \\ilh the µiaimiff::. 

failure tt• iJ..:n1il~· nn~ statutl· it is pn1.:ccdint~ llfl!lll is basis for dismiss~tl (•f plaintiff!; fir::a ..:nusi: ot' 

lll'liotl. 

·f h,• Ct'iun wil l nl'" :·1 ,ldr.-s~ 1hc !1.1rti1lll:· in1cr1<:n:th.:.: \\ ith n1ntrac1 cbim. :\claim \':"!Ortious 

1111a1t:r..:11cc rl!quirc;. pr-_w,f oi' I I ) l h.: c\ is1t·111.:<" «if a \·aliJ <.:1, 111 rnct b..:m· .. :c11 plaintiff iln,1 a th ird pnny: 

(2 I th<.: ckfer.cf:.11tt's k11owkdg,c 1)f that CQl!lr:rcl: I.:; l tho: ucf'cndant's inl..:lltit>r.::if prcicuring of tht.: 

brt•:1d1 .• md ( -1) ,bm.igc:s lf·~J:>fcr ' " Cf111n.:l111/, ~:7 ~-Y .~d 7·1-:. 7-19 -750 I t 9<)6]). 

Oi:fenclnnts argue that 1h1.: claim 111u~ 1 bt: dismissed because ii is l"ntirdy conchL~nry :md 

ufkr.; 110 Jl!tai !s. I 11 orposi ti on pf :.ii nti !Ts argue it h;:s t:k~1rly s::l fonh sullil'icn1 fact:, lo SHH.: a Cilti::.c 

,1C uwu11 for trmi1111:> intcrf~·rcncc with 1.'.0ntr:ict. TI1c court <1i;µ-c:~s. Thc factual ;tlk;;atiNtS 

..:011inincd in lh(! body or the ;111wnlk'd rn111pl:1int ril"tcrs sufficient detail:• ll1 m:ii111ai11 lhi:; caus..: of 

ac1i1111. 

[* 3]



Office of the Richmond County Clerk - Page 16 of 29 2/8/2017 10:12:26 AM 

Ott~ee o! !:he R.ic:h:oond Couni:y Clerk - Paqe 4 o! 4 ll/13/2014 2:27:53 P!i 

\\'hen ;1.ss:ssi11g the ::idt:q11ac:y 11f :i 1:omrl.1i111 in light r.i· 11 CPLR >211 (n)(7) motion tn 

,li:.mis:-;, ihl.' l.'OUri me-.: :~lford thl..'. rkaJin~~ ,1 lii.v:1<1I l.'Ll1ISl1111.·1i1•11. ncccpt lhc.: allc.:gali\111' of thi.: 

rnmplaint ;1' lrlll!. and pr<•\'id..: lh~ pl:Ji111iff the l>c 11t:1"11 or 1.'\'1.'r) po!\sihk (:·t·:omhk inf<.·rc-nl.'.i:. 

\\ lu:tii.:r .1 p!:lllnil"t' 1.:;111 ultim:ud~ i:.-1:1bli~h 11s ;1lh.:r:11ions 1~ rn.>t part \>!" !!I;: .;0nsidcr:?ti1.11\S in 

1kh:rmining th'° lll\.lil\.'11 i\• J;,.1ni:-s I unil•: r .. 111~ Jdiri..:11,~ in th.: .:1•mplu1111 rn:iy b..• ;1mpliticd b~ 

:11 CPLR ~::t i(.1)1°7). thl· n=:rr.'" qu(':;i!l'll 1, "!:::ha tlw n>mpl.11111 s u11:-. .1 l"0~17 •. abk l.'!llL~ 01 

.1,1i1.1n. the allC"~<1tilms in the cumpbiut 1::1niw1 be v;1guc.: and condu:-1.11y. Alh:gr.tii111s in s11pp(1r1 <•I' 

<1 .;,!ll~t: Of" <ICtiOl\ \•:hid! are dC'.'l1id ltf fadu:.il hJ:;j., ~ml <m: \·a~llc.: ,md r11ndu.,;ory ;in; rroper!y 

ui:.rni!>St:d.~ j>J:iintiffs .tlkg:.l\iOllS an: -.;ufli1:ic11l \() t!Slahlish U <.::HISO: of ill.'liOll. 

OR.DLR ED. 11t:1t thl' det'c11J:u11s rnoti1rn w di~rni~~ th(· iirst c:iu>c of :lcli11H i:; gruntt:d. :lllJ 

t'>l{Df:RED. 1hm 1b: p.11i1L·'; sh:,!! r,::urn 111 DC\I P:1n 19. 1r:.7 C'<L'tldo1n :\w. on :'- l ond~1y, 

.J unl' 2, 2111-l ~11 2: I:' p.111. 

L.\lER .. 

D \TED· ~---, 
/ 

l'hilip $. S1r;1nii:n: '' ) 
:\cling Justice nfthc Supn.:mc C11iu1 

<&~s;. . 
.. ~. /',_ 1~ / ' 

~"'\ ,,. A:•• 

4' 

( 

I ~ 173-:i. C11111·ry:1nn·' hy <1c rcnd:1nts E.,·cr: C:Linn::vancl· mndt! without foir 1:.-..,nsi ra1il1ri 
1\ ht:n the pcr:rnn mak111l! it is :i dcfl·11dant in an :11:1iu11 for mon~·) d.1111ag1:-s (11' .1 ju~m~nt in such 
Jn 111:1i0n ims r..·1:11 c.locki.:tt:d agi.lillS\ him. is rrauduknl :ts to the pl:t.i11ii!T in lh:n a.::: ion withnu1 
r1.· ~:mi It) !he l\ClU(t] itllc!ll l.)ffi11: ddtndant if. after final judgm.:0111 for the [>l:li11tiff. the tfr!'cm!anl 
!!iii.; 1c1 sa1isl\ the j11dg111i:n;. 
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