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Short Form Order 

NEW YORK SUPREME COU RT - QUEENS COUNTY 

Present: HONORABLE KEVIN J. KERRI GAN Part _lQ_ 
J ust ice 

----------------------------------------x 
Index Michael Valero , an i nfan t under the a ge of 

fourteen(l4) , by h i s mother a nd natur al 
guardian, Ye nny Valer o and Yenny Vale ro , 
individua lly , 

Number : 14597 /~ I t_ E: [) 

Pl ainti f f , OCT -12014 

- against - Motion 
COUNTY CLERK 

QUEENS COUNlY 

City of New York and New Yor k Ci~y 
Department of Educa t i on , 

Defenda nts. 
---------------------------------------x 

Date: 9/16/14 

Motion 
Cal. Number: 163 

Motion Seq . No.: 1 

The following p a p e r s numbered 1 to 8 read on th i s motion by 
the New York City Department of Educ ation (DOE) to dismiss ; and 
cross - motion by plaintiff for l eave to serve a late notice of 
c la im, nunc pro tune . 

Papers 
Numbered 

Notice of Motion-Affirma~ i on-Exhibits .. .... . ....... 1-4 

Upon the forego ing papers it is o rdered that the motion and 
cross-motion are de c ided as f o l l ows : 

Motion by ~he DOE to dismiss the complaint against it upon the 
ground that plaintiff failed to serve a predicate notice of claim 
pursuant ~o Ge nera l Mun icipal Law §50 -e is denied. Cross-motion by 
plaintiff f or leave to serve a l ate notice of claim, nunc pro tune, 
upon the DOE, pursuant to Genera l Muni cipal Law §50- e(5), is denied 
as moot. 

Plaintiff, a kinderga rten student at P.S. 112 in Queens 
County, allegedly was sexually a ssaulted by other students in the 
bathroom o f the school o n June 11, 20 10. Infant pla intiff 's mother , 
defendant Yenny Valero , t h rough her f o rmer attorney, filed a notice 
of claim with the NYC Compt r oller's Office on August 27, 2010 , 
which notice o f claim wa s acknowledged by the Office of the 
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Compt r ol l er, Department of Education Team, on September 8 , 2010. 
Moreover, t he Office of the Comp~ roller sent plaintiffs' counsel a 
noLice of 50-h hearing da t ed September 8 , 2010 . Plaintiffs 
commenced the present action on June 17 , 2011 . 

The DOE contends that t he notice of claim was served upon the 
City through the Compt roller ' s Of fice and not upon the DOE , which 
is a separ ate legal enti t y, and, the refore, the action that was 
commenced was a nulli t y against the DOE and must be dismissed for 
failure to state a c ause of action, pursuant to CPLR 3211. 

In opposition, plaintiffs conte~d that their notice of claim 
filed on August 27, 2010 was timely and valid against the DOE . 
However, in the event that the Court were to find that the DOE was 
not served with a not i ce of claim, plaintiffs cross - move for leave 
to serve a late noLice of claim. 

A condition precedent to c ommencement of a tort action 
against a municipal i ty or municipal entity is the service of a 
notice of claim upon the muni cipal i ty or municipal entity within 
90 days of accrual o f the claimant 's cause of action (see General 
Municipal Law §50-e[ l ] [a]; Will~ams v . Nassau County Med. Ctr ., 6 
NY 3d 531 [2006)) . I f a notice o f c laim is not timely served , the 
claimants may see k l eave LO serve a late notice of claim within the 
period of limitation fo r commencement of an action. Determination 
to grant leave to serve a lat e notice of claim lies within the 
sound discr etion of the court (see General Municipal Law§ 50 - e[5]; 
Lodati v . City of New YorK, 303 A. D. 2d 406 [2d Dept . 2003) ; Matter 
of Valestil v . City of New York , 295 A. D. 2d 619 (2d Dept . 2002) , lv 
denied 98 NY 2d 615 [ 2002 )) . I n determining whether to grant leave 
to serve a laLe notice of claim, the court must consider certain 
factors, foremosL of which are whether the claimant has 
demonstrated a reasonable excuse for failing to timely serve a 
notice of claim, whether the mun icipal e ntity acquired actual 
knowledge of the facts constituting the claim within ninety (90) 
days from i ts accrual or a reasonable time thereafter , and whether 
it is substantially pre judiced b y the delay (see Scolo v. Central 
Islip Union Free School Dist., 40 AD 3d 1104 [2nd Dept 2007) ; 
Nairne v. N. Y. City Health & Hosos. Corp ., 303 A. D. 2d 409 [2d Dept . 
2003); Brown v . County of Westchester , 293 A. D.2d 748 [2d Dept . 
2002); Perre v. Town of Poughkeepsie , 300 A. D. 2d 379 [2d Dept. 
2002); Matter of Valestil v . Cit y of New York , supra; see General 
Municipal Law§ 50-e[S ) ) . 

With respec~ LO t he DOE , Lhe New York City Law Department i s 
the sole agent of the DOE for service of notices of claim and of 
process (see Padilla v DepartmenL of Education of the City of New 
York, 90 AD 3d 458 ( l sc Dept 2011)). A notice published in the New 
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York Law Journal on November 12, 20@2 (p 37 , col 3) gave notice 
that The Law Department of the City ~f New York is the sole agent 
for servi ce of not i c e s of claim and ~f p r ocess and that all such 
documents must be s erved upo n t he I.law Department at 100 Church 
Street (fourth floor), New Yo r k , jNY . It i s undisputed t hat 
plaintiff did not serve a n otice of claim upon the DOE at the 
aforementioned addre ss . Instead , p i a intif{' s counsel mailed a 
notice of claim to t he New York Ci~y Comptrol l er ' s Office at 1 
Centre Street, New York , NY . 

General Municipa l Law §50-e {3) (c) provi des: " I f the notice is 
served within the period s peci fied by this section , but in a manner 
not in compliance wi th the p rovis ions of this subdivis i on , the 
service shall be valid if the public ¢orporation against which the 
claim is made dema nds tha'C the c laimant or any other p erson 
interested in the claim be examined i n regard to i t , or if the 
notice is actually r eceived by a proper per son within the time 
specified by this section , a nd the public corporation fails to 
return the notice, specifyin g t he d e fec t in the manner of serv ice, 
within thirty days a f ter the notice is received." Here , the notice 
of claim that was s e rved i s dat e - stamped received on August 27, 
2010 by t he NYC Law Department , and acknowl edgment o f receipt of 
the notice of claim, a lt hough sent b y the Comptrol lers Of fice , was 
sent by the Department of Education Uni t . Moreover, not onl y is it 
neither shown nor al l eged that the no tice was returned b y the DOE 
specifying the defect in it , but i t is undisputed t h at t he DOE 
litigated this matter up to the prese nt. Theref ore , since the 
unrebutted evidence p resented on this record is that the NYC Law 
Department, the proper agent fo r s ervice o f notices of claim 
against the DOE, in f act recei ved the notice of claim in a t i mely 
manner, notwithstanding that it wa s mailed to the Comptroller ' s 
Office, and that what apparently i s an office or unit o f the DOE 
acknowledged receipt of the no tice of c laim and did not reject it , 
the notice of claim heretofore served wa s valid as against the· DOE 
and constituted a proper condition p recedent to commenc emen t of the 
present action against it. 

Even if , arguendo, the notice o f claim were not effec t i vely 
served upon the DOE, plainti f fs ha ve shown a reasonable excuse for 
their fai l ure to serve a t ime l y notice of claim. A clearly 
reasonable impression was given, based upon the foregoi ng a nd the 
course of conduct of the DOE i n th i s matter, that the DOE received 
and accepted the notice of claim well within t he 90- day time frame. 
Moreover, plainti ffs have also demonstrated that the DOE a c quired 
actual knowledge of the essential f a c ts underlying t heir claim 
within the 90-day t i me p eriod thr ough documentary proo f o f the 
filing of incident report s with t he DOE a nd t he c onduction of 
investigations by the DOE. In addit i on , since plaintiffs have shown 
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uncontested proof ~hat the DOE acquired timely actua l knowledge of 
the facts underlying their cl a im, they h~ve also demonstrated that 
the DOE would not be p rejudiced by t he filing of a late notice of 
claim. Thus, plaintiffs have d emonstrkted that it would be a 
provident exercise o f this Cou r t 's di sctetion to allow the filing 
of a late notice of claim . However, t~ese points are moot , and 
plaintiffs need not fi le a new notice oflclaim, since the original 
no t ice of claim was t i mely r eceived , and accepted, by the DOE . 
Indeed, ~he DOE has neither p roffered ~ reply to dispute that it 
r eceived t he not i ce of claim in a timely manner nor submitted 
opposition t o ~he instant c r oss-mot i o n. 

Accordingly, the mot ion is denied, and the cross - motion is 
denied as moot. 

Dated: September 22, 20 14 
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KEVIN 

FILl!D 

OCT -1 !Ot4 
COUNTY CLERK 

QUEENS COUNTY 
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