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SUPREME COURT OF THE STATE oi NEW YORK 
COU TY OF RICHMOND 

PRIMARY CARE AMBULANCE CORPORATION 

Plaintiff, j 

-against· 

GEOl~GETIE HALLIDAY SIMPSON 
and OAROLD SIMPSON 

Defendants. 

I 

DCM Part 1 
Present: 

HON. CHARLES M. TROIA 

DECISION AND ORDER 

Index No. 10198912012 

Motion No. 659-001 

The following papers numbered 1 to'S were marked fully submitted on lhe13lh day 

of June, 2014. 

Notice of Motton by Defendant lo Vacatj a Oereult Judgment. with 
Supporting Papers and Exhibits 
(dated February 19. 2014) ..... 

Affirmation in Opposrt1on by Pla1nttH, wit ti Supporting Papers 

Papers 
Numbered 

. ..... 1 

and Exhiblts \ 
(dated April 7, 2014) . . . ........................ 2 

Ptalnttffs Memorandum of Law m Oppos}tion to Defendant's 
Motion to Vacate 
(dated April 16, 2014) ... .............. .......................................................... . 3 

Defendant's Reply Affirmation 
(da1ed May 15. 2014) .... .. . , . .. .... . .. ........................... ~ 

Defendant's Memorandum of Law 1n Support or Motion 
(dated May 19. 2014) . 5 

Plaint1ff s Sur~Reply 
(dated May 20. 2014) . ............. .... ... . . . ..... . . ............................. 8 

[* 1]



Office of the Richmond County Clerk - Page 3 of 8 8/16/2017 11:05:45 AM 

". 

Upon the foregoing papers, the ~otlon of defendant Georgette Simpson Halliday 

(hereinafter. Defendant) for an order ~eating a cierl<s judgment entered on default on 

Fetiruary 21, 2013 Is granted. 

In this action. the corporate plaintiff ls seeking to recover monies which is allegedfy 

owed by defendants based on their f~llure to make payments for certain ambulance 

transportation services rendered to them for the period encompassing January 29 1 2008 

through February 23, 2011 . 

Plaintlff originally pied six causes or action against both defendants. Following 

defendant Darold Simpson's death, andl defendant Georgette Halliday Simpson's failure 

to appear. plaintiff. sought the entry of a default judgment from the Clerk of this Court in 

the amount of $118,810.73 plus costs, totaling $172,214 .35 on Its first and sixth causes 

of action. Upon the remaining defend,nts failure to satisfy same, plaintiff served the 

moving defendant with an Income Execution, as a result of which defendants wages nave 

been ·~arnished since August 20i3. 

Defendant now seeks an Order pursuant to CPLR 317 vacating the Clerk's 

judgment entered upon her default, comJelling plainUff to accept defendants' answer and 

directing that the case be resolved on its merits. 

The motion is granted. 

1Dorold Simpson passed a\\ay on JanJory 4, 2012 prior to the entry oflhc Clerks 
Judgm :n1 at issue. Inasmuch a.s pJaamiff did not name his estate u a necessary part}' to this action 
th'C motion is brought only on behalf of Geot~ct~c Hallld11y Simpson 

I 
I 

-2· 
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. . .. 

CPLR 3215(a) pennits the Clerk of the Court to enter default judgment in favor of 

a pta ntiff upon the submission of accept~ble proof that plaintiff's claim ls for a sum certain 

or for a sum which can by computation ~e made certain. As the clear language of CPLR 

3215(a) indicates. She circumstances under which the Clerk is authorized to act ere quite 

narrow, as they are limited to claims for the recovery of money only. and sofely where the 

claim consists of either a precise mone~ary amount or a monetary amount which can be 

arrived at by s1mpfe arfthmehc computalion. Moreover, the party seeking the entry of a 
I 

default judgment must provide the Clerk with such requisite proof as is required in CPLR 

3215(1) or the appllcetfon will be denied (see Stephan B. Gleich & Assoc. y Gritslcls, 87 
I 

AD3d 216,218). Lastly, the Clerk may not enter a default judgment where one or more of 
I 

the cciuses of action alleged in the complaint also requests a different rebef (id. at 224). 

Here, plaintiff is basing Its ent~lement to judgment upon a document which 

defendant allegedly is to have signed stating that she would endorse every check given 
I 

to her by United Hearth Care to plaintiff, Primary Care Ambulance. The agreement further 

stales that If defendant failed to perform i~ accordance therewith , she "Will" be prosecuted 

ror theft of services. The remainder of the document llsls the amount allegedly owed to 

plaintiff However, the sums upon which plaintiff seeks to rely m order lo validate its claim 

to a ·sum certain· are listed after and belo~ defendants signature and appear to this Court 

to hav.:i been added after the plaintiff signed the agreement. As such the agreement does 

not ccnstitute an a<:eount stated (id at 223). nor can it furnish unequivocal proof of 

plaintiffs entitlement to a "sum certain or ... a sum which can by computation be made 

certain· (CPLR3215(aJ). The portion of thelagreement that preceded defendanl'ssrgnature 

clearly does not impose aoy direct obligation to pay any specific sum of money(cf. Gipp v. 
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Gipp 37 AD3d 406 : Ayres Mem'I Animal ~better. Inc y Mootgomerv Coyntv Society for 

~revention of Cruelty to Animals, 17 A03d 904). Thus. the damages sought do not 

represent a sum certain and cannot be determlned in the absence of extrinsic proof (see, 

VinovPetullaCQntr Com V Ranieo, 94 AD3d 751) Accordingly, the Richmond County 

Clerk did not have the authority to enter judgment In this case. 

Given that the Clerk's judgment was a nullity, the motion to vacate same did not 

require defendant to set forth a reasonable excuse ror the default or a meritorlOus defense 

to the action (see Ayres Mero Anlmsl Shelter Inc. v • .MQntgomery County Society for the 

~nnon of Crueltv to Animals 17 AD3d at 905. ~fbb_§ v Hoot Owl Spgrt§men's Club. 

257 A02d 942, 943). 

Accordingly, it is 

ORDERED, that the motion is granted; and 1l Is further 

ORDERED, that the default judgment entered by the Clerk of this Court on February 

21 , 2013 is declared to be null and void; and It Is further 

ORDERED, that the Income Execution underlying the garnishment of defendant's 

wages is vacated; and it is further 
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... 

ORDERED, that any and arr sums received by plaintiff as a result of said 

garnishment shall be turned over to plaintiffs counsel to be held in escrow, to be applied 

to any judgment which may be entered in plaintiff's moving case; and It 1s rurthe< 

ORDERED, that the moving defendanrs default Is vacated and her time to answer 

is extt!!nded until 20 days following service upon her or a copy of this Decision and Order 

with Notice of Entry. 

-5· 

ENTER, 

-~~ ( -
J.S.C. 

Hon. Charles M. Troia 
Justice of the Supreme Court 
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