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<\UPJU:Ml· COL RT 01· TIH 'I·\ IC 01 NI W YORK 
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Kl RI\ LOPLL. 

Plaintilf. 

ED 1[ 11:? 11 l l C. Dol'Gl \ ~ DE\'ELOPMF' I 
nnd I EVINf fjl JlLDI· RS. 

Dcfondnnts. 

DCM PAR1'6 

HO~. PHILIP CJ Ml.l\ARDO 

DI <.I 10'.'! Al\D ORDER 

lmk\ No.: IU'.:!221/~01.2 

Motion l\o. ·HJl 5-001 

Th~ f'olki'' ing papers numhcrcd I through 3 wer1.• fully submim.'<l ~n the 13111 day february. 
:!013. 

Pa~rs Numbered 

D<'l~nd:-mh · ~ottcc of ~lotit•n. Jate<l C kw~r 1. _o 13. "ith Exhibih 

and Suppurling Paper~----------------------

PbintilT~ Aninnatiun in Opposition. dated December 2. 2013 ,wtth 
E'tuhics .ind ~upponing Pa~~ 
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< ~ 
~ ;;: 
z: ~ 
0 ~ 

Dctenchnb • Rcrly A ftinnation. Jatc<l 01.'\:~mber 27. :?O 13 "Tl -'> 
0 

"O x 
·1 he m,,tion of udcndants FDGI· 11~11 Ll.C l>OlJOl.AS Dl·Vl·LOPM~T ~J L;(VCNT 

c:> ... ts 
E N :;:; 

Bl II DI R~ ll1l·rcinnlkr "Dclt:ndanh"l t<1 Jbnu:>s the complaint of plainti~ KlltK lQPE/ 

(hcac:inaftc:r "l.11pez"). pur~unnl tn CPI R '\212. is granted with re,pcct ln tho~c cl1Ji1m of Lopez 

\\;hicb nrc prcdicatc<l on Ji..·tcndums' \'iulations uf l.ulxir Lnw §1~0( I lam.I Labor Law !\241 (6). In 

addition. lhnt pan of ddcndant:' moti('n whkh ;;eek~ the Jismbsal nfl opl:1·~ Labor Law '200 nnd 

i:otnmon luw nc-gligencc duims i!> <1lsu gmntc<l. 

I l>f"Y wus injured during the cour':!c of his employment n.s ;:1 tile setter nficr he sliprcd on 
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pro1c:dih' rnsrn p.spcr 1hut hnd l'i:C:h plA~t:ll on u thrcc·'lolcp rik stair~aM.: "hich wa.-. located msiJc n 

sv.imnling pool I 11xx·1 had u~cJ tlw steps JS nwuns uf ing11:s~ Jll<l cgr~-...s to the puul in orJcr to 

mc<.hurc amJ set tile for thi: horJcr nruunJ the outer l:d~l' c~rthe Jl<>nl . The :-tain . ..ISt! hJJ alrc.uJy been 

tilC"J rnor 10 plaintiffs 1nc1J\.'nt and haJ hcen \:m crcJ h} tht: p.trx·r for protcl.'tiun. 

Dd'c-n<lmns 1110\4.' In J1sn11Ss Lopc1·~ 1.uust:s of .1l.l1vn \\h1ch \\Crc h.i~J on L1hor L.t\\ 

§:!40( I). *~~ l(f\l. Jnd ~~00 lhc "prop11nl.!nt 1\t u '\Urnmary jud1tmcn1 mo11u11 must mill.ca pnmu 

fade shO\\ ing of cnt11lc1m:nt to judgment a' J mallcr ul IU\\, tendi:rmg sufli icnl C\ iJcncc lo 

d~·monstrall' the .1hscn~c cJf any mmcrial b:,ucs ul fuel'' (:lfrurt•; •' Proy1t.!ct llm11. t,8 '!) :!d J:?U. 

3~~ I I 98h j). Once thl· mov11111 ha!-i sati!>ticd thi" hurJcn. the burden ~hit ts I<> the r <1ppu111:ntJ Ill lay 

ban: his u1 hc:1 pmuf :mJ Jt:monsir.111: thl' c\ISh.·ncc \1l ,111111hlc i!\.,ue 1111.1.:t""I.< 'hmrrt' ,. fddt·r. 33 

<\.lnu <145. h-t5-fl4o pooo1i. 

"I ahor I .u\\ .240( I 11mpoi.c lmbilil)' upon <.mnas 11nd t:ontruchm. "ho\ iululc th~ st.ltutc by 

faili1w lo providt: or cr~·c1 nccess,1r) !\,1tl.·1~ device" lur the prote1.·ti,m of worker:; cxposeJ to 

~lernllon rdatc<l hu~irJs. '"her\.' ~ud1 failur~ is u proxirnme 1.Ju~c ''' Lhl· .1cdtlcnt" 1 /frnr_l ' ,. 

Eh'\'L'llfh ll'L'nll<' I. /' 81 . l/)]c/ 5:3 5J./. quoting ll11f:t•r I'. Cit.\ o/ .\c•11• fork, 61 !\D)J 7'16. 797 

I ~009 I). The statlll' "b Ill be wn-.1rncd ,,., Ii bent II) a" rnay he for thl' :iccumpli"hml'lll uf the purpo c 

lor "hich 11 '' ..i.:-. thus Ir .uncd'' ( R11t ol'id1 1 ( ·,,,,~u/Muti.>,l l~dl.wm c 'o . 78 \!'a .2d 5CJ'J I 1 lo\\C\'(!r. in 

l)rdcr to "l'stoblP.h ,, pr 1ma t:11:-1e \'ll\lat1011 ol J ,shor l.j\\ ~:!·WC I). a pbuuiff must dcmonstraLc that 

the dctenJanh \ iol<1tc:d the ,rututc and the \'llll:ttmn \-.~th~ proxim.uc cUUS4.' of hh ur hl·r mjurics-

1 /fr11r,1 \//f'/'tl 1·itatwfl\ rm11u~·t/J. 

Plaintitl' daims that I .ubur I .aw ~~40( 11 is uppl1cahlt: hcc,1us~ tht: pvol con~rch: sti.:p arc thl.! 

.. foncllon.11 r:q11i' <1 !"·111 l~r u J.1dJcr· .md1 orthot -.tmn' .ty "a1-.1 ··sJtct~ Jc, icc .. h<ccju~c it,, ~the sole 

[* 2]



Office of the Richmond County Clerk - Page 3 of 4 9/6/2017 9:59:56 AM 

means for thl· pla.intilfto acces ... the ··devatl!J" Wt>rk at~il (Behurtyv. 1'11Mi< S1tJrug1• Inc .. 36 ADJd 

574 f~IJ07)> ( fO\\C\ er. ll is arparunl I hat the stair~:i C j ,1 pemmncnt appurtenance to the poof tmd 

was not <le~igncd ns n sali:ty de' ice 10 protect l opc1 l rom an clc,ution-rdatcJ risk <l inkmnkl i· ( "ily 

'!f.Vt•W fork. 33 /\1>3d 971 [2CI06]. ( 'cuww 1· l.t'.rn1g1011 I 'ti Cmu.fnmmium.\ al Bm %ort!. 23 ADJd 

.SOtJ f'.?006J . 1\'CJrtm11• Pw k Plaza ( hmen Corp. 2'1J AD:?d 53 I [ I CJ9'J1 ) .. \ccordingl), Lopez' caust! 

of nc:tion pursuant to lahor LU\\ §~40( I) 1~ Jisnns<;cd. 

Lalxlr Law §24 l t6J rct.1uirc -; contractors. ow11c1!;. tmJ ugl!ntl\ "lo J)mvilk reasonable and 

uJcquatc protcctmn umJ 'kll'Ct) for v.orkcrs .md to comply with th~ ~pccilk rule ... ;mJ rcgulntmns 

promulgntccl by the Commis~ioner nl th~ Depanm~nt of L:i~n .. (Ramm 1•. Pt1rchogm:·Meclford 

.\1.-lwol Dmrk1, 71 t\D3d I 0 I 0 (20 I OJ qutlling Ru.n ,., C11rri.11-Pe1/mer I fydro-F.lec:trk Co 81 NY2d 

·\94. 50 I ·502 ). ··Io ~$t utll ish linbility under Labor La\\ ~24 Jl6), n plnintiff must Jemonstratc that 

lhl! defendant's violulion or a ~red lie rule or r\!gulati,in \\'15 u prosim:m: ~ausc t1f Lhl! acciJcnt .. 

(Ramos . . wpm .. quoting \'emmm \' !Jellnwrl' Fin> Dill . 59 AD3d 51 S. 516 [2009]). 

In :-.uppdrt ,,r ht~ Lahor Lm ~24116> claim. f.opel .tlleges th:u the dckndlmts 'ioluted 

lnJu-.trial <.. o<ll! ~~J-1 7(J) "h1ch rmvid1.•-.. as tollow:, ·· ~hrring h:uarJs. Employers shall not 

~uffcr or permit .mr ~mpl,1~cc lo use a floor. p3 ~t;e\1,uy, \\ulkwn), sc.11told. pl111form or other 

ch:\ ~h:J wurking surt:i'~ "hii:h b in a slippery ~onditil•n . k~. mu\\. w111cr. gr-ease and any other 

foreign substanc~ which may cause 'hppcry footing ~ruin he rcmo\'eJ. , and~J or co\'ered to provide 

safe footing" 12 NYCRR 23-1. 7). Plain tit f conll'IH.b that llH: un.<:c1..ur~ rosin paper qualific:, as .i 

.. foreign ub .. tan~~ .. as ~t fonh in the regulation. It is C'\'ident that 1hc: paper '"'-as u~cd to protect the 

newly instulh:d tile and 10 pre\ cnt \\llrkcrs from 5lipping on tJw stairs. LoJ'4.?7. h35 foiled to establish 

that th~ rt' in pari:r was a foreign $Ubstam:c us contemplu\ed by th~ r\.'gulution and deli:ndu.nts haw 
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pr11\ 1dt>«.I !'IUlfo:icnl "upport th1.1l the p3JX'r \\a!'I • n in1t.:gral pJTt of the ltk in. tullation pn.1j1.'\:I 

( Cion::afr: 1· \/a_f.!~'\/1e· ritk' <'mt om //omc, I 15 \I HJ 79R 120 I ·ti. Rolll,\_I' r /,et111 /J Dt'\ l1111ei~ 

( ·1111.nr ( 'orp .. 7<> t\!Ht..I no 120101> ,\t\"\lrdingly. l.ope1' 1..IU'>C ol acti~m pur!\U<lnt l'-' Ll!bilr I .lW 

§240(6) i Jismi sell. 

1.Jstly. [ Ofl\.'/ nckno\\h:dgcs thnt hl'. hall no lrnowkdgc as to \ .. ho had placcJ th~ prok1.11vt! 

p3pcr on the: step on thl! da~ ,,,. hh. ccidc!nt . Pl,11rniff s counsel corroborates thi ;i.c;!>t-Ml<'n b) 

concluding that "there is no c\ idcnce m thi' rCC(1rJ. whatsO\.'\'l'r as to'" hn put the Pill'Cr on thc seeps 

10 cstahli'h that lh\.' Jcfcnd:-inh had c.1u~cJ. creuh:J or haJ prior notice: of the allcgt:d defcrth c or 

Jungc!rou .... cund111on or thai 1hc dcfond:mts c.:ontrnllcJ ur Jirc\.'h:d an}'onc to plac~ th"· rosin paJX'r on 

the ~tep ... pluimift c:1u .. c~ of :u:tion pn:rniS(.'d on Luh<•r I.a" ~::!00 und common l::m ncgligl!n~1.· daims 

A..:\."ordingl~ . it b 

OlllJERl:I>. 1hat the 1Tilltio11 of dc:1~·11JunLS EUuE 11:!1 I l LC. D0l1Cll .AS 

DlVFLUPt\.ll:...VI .mJ Lf=\' INE BlflLDJ RS to Jismiss the: compl:iinl of plaintill KIRK I Ol'El ... 

pu~uant Ill CPLR J~ 12. i'.'> grunted in us cntir1.•I) . 

'Jl11s shnll C<lU'ilt lutc: l it<: dcc.:1s1011 1111J unkr lll the<. ourt . 

OateJ: Juoi;/3 . .:!UI l 

-
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