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P esent: :

' HON. STEVEN M. JAEGER,

Acting Supreme Court Justice
- e mmmmmmnme e TRIAL/IAS, PART 39

- EILEEN SARRIS, - | ' , - NASSAU COUNTY
T . - INDEX NO.: 11166-13
. Plaintiff, MOTION SUBMISSION
' DATE: 9-8-14
-against-
MOTION SEQUENCE

' FAIRWAY GROUP PLAINVIEW, LLC, KIMCO  NOS. 001 and 002
REALTY and MANETTO HILLS ASSOCIATES,
INC,, -

Defendants. -

KIMCO REALTY CORPORATION and MANETTO
HILLS ASSOCIATES, INC.

 Third-Party Plaintiffs,
_against-
“TEAM 6 ENTERPRISES,

Th.ird-P.arty Defendant.

: The ‘following papers read on this motion:

~ Notice of Motion, Affirmation, and Exhibits
..~ Notice of Cross-Motiori and Affirmation
.- Affirmation in Opposition and Exhibit
- . Affirmation in Reply and in Opposition to Cross-Motion
and Exhibit ' ' '
Affirmation in Reply

VEvEe]

el

. - The Court has not considered Plaintiff’s second Reply dated September 7, 2014.
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e Plaintiff moves for an Order pursuant to CPLR §3124 and 3101 to compel

" Defendant, Fairway Group Plainview, LLC ("Fairway") to respond to Plaintiff’s demand
.for photographs and/or video. Fairway cross-moves for an Order pursuant to CPLR

_§'3‘-103'- denying Plaintiff access to any video until after Plaintiff testifies at an examination

be_'f@re trial, or limiting the time-frame of the video to be provided.

Bl This is an action for alleged personal injhries sustained by Plaintiff when she

__allég_edly tripped/slipped and fell on ice on December 24, 2012 at approximately 7:45.

a.m, outside Fairway, a superrharket. Fairway maintains video that depicts the area where

the ‘ziccident occurred. Plaintiff has thus demanded the video for a twenty-four (24) hour
. period prior and up to the time of the accident. Fairway seeks to delay exchange of the
: :\..r.i'deb until after Plaintiff testifies at‘an examination before due to the concern that
fléintiff may tailor her testimony after reviewing the video. Fairway also seeks to limit

the time-frame of the video to six (6) hours prior to the accident.

CPLR §3101 requires “full disclosure of all evidence material and necessaiy in the

L '_'..:i)ifc;QQCUtidn or defense of an action”. The words “material and n'eceésary” are interpreted
'_!ibéfally to allow for broad disclosure. Congel v. Malfitano, 84 AD3d 1145 (2™ Dept.
| 201 1), citing Allen v Cromwer‘ll-Colli.er Publ. Co., 21 NY2d 403, 407 (1968). This
E .i"n'él:udes-e".ridence required fo_r trial preparation, as well as that which may lead to the

.c}i_@losu’re of admissible evidence. Montalvo v. CAVS Pharmacy, Inc., 81 AD3d 611 (2™



i Dept201 1); see also, keenan v. Harbor Viev.v Health & Beauty Spa, 205 ADD2d 589 (2"“.
D@t._ 1994), |
- | CPLR §3124 gives the court'discretiorj to compel discovery or to strike a pleading
for failure to abide wifh disco;ery and disclosure orders. At the discretion of the court, a
p_;f&;s failure to comply with sﬁch requests rﬁay result in sanctions pursuant to CPLR
§3126.
'If"is undisputed that thé -vide(_j maintained by Féirway is material and necessary to
| Piﬁiﬁtiff’s prosccution of the action. Further, CPLR §3101(i) requires full disclosure of
' v1deo tapes that depict a "party, or the officer, director, member, agent or employee of a
party". CPLR §3101(a)(1). Plaintiff is therefdre entitled to the portion of the video that
deplcts fhe happening of the accident, as weH as ﬁortions that may depict actions of
err_fploy_ee_s of Fairway related fo the accident.

- The Court concurs with Fairway that thére is no need at this tiime for Plaintiff to
have access to video fo.r a twenty-four (24)” hour period, but it is ﬁppfopriate for
Di_:féndant to pfovide of the video ﬁom the closing Qf Fairway tﬁe night before the
iﬁéi_den_t_through the time of the happéning of the incident. As such, Plaintiff is entitled to

‘_ tﬁ.'_f':f'\;idéo'from 10:00 p.m. on. December 23, 2012 through the time of the accident.
. lHo_-w.ever, Fairway is to preserife the"vidéo for the full twenty-four (24) hour period
sh'.c;ﬁld the approximate ten (10) hour period reveal any evidence that would lead to a need

for the rest of the video.



. As to the timing of disclosure; the Comft finds Fairway’s argument to be
unévaﬂing. In Tai Tran v. New Rochelle Hosp. Med. Ctr., 99 NY2d 383 (2003), the
Co..u.r't of Appeals held that CPL-R §3101(1) reduires full disclosure of video with no
: limita;;io'n to timing even though there may be a dénger of tailored testimony. Fairway
aﬁémpts to distinguish Tai Tran from the instant ﬁaﬂer as Tai Tran involved surveillance
| tape -bf'a Plaintiff prepared in anticipatibfl of litigation. However, CPLR §3101(i) does
: ‘n(.)t liﬁﬁ_t disclosure to surveillance tape, ana requires "full disclosufe of any films,
'photographs video tapes or audio tﬁpes“.
- Accordingly, Fairway’s cross-motion is DENIED, and Plaintiff’s motion is
- GRANTED to the eiten_t that fairway is to e;change video from 10:00 p.m. on December
- 23, 20.12 through the time of the happening of the accident within thirty (30) déys Vof the
~date of this Order. Fairway shall also presrerve the video for the Mepty-four (24) hour
'perio-d prior to the accident. |
._ The parties are directed to appear for the compliance conference scheduled for
-_D__ec_.ember 11,2014 at 9:30 é.m._
This constitutes the Decision and Order of the Court.

Dated October 16,2014

HON. STEVEN M. Jzé/z (/Vs C.

NTERED
' ocr 17201

NASQAU COUNTY
COUI\TY CLERK'S GFFICE
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