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SUPREME COURT or THE STATE or NEW YORK 
COUNTY OF NEW YORK: IAS PART 63 
---- ------------ ---- ----------- ----- x 
QUALSTAR CORPORATION , 

Plaintiff , 
- against-

NEEDHAM & COM PANY, LLC, 

Defendant. 
--------------- --- - ------------ ---- -- x 
Appearances: 

For Plaintiff: 
Pa s~o r. e & Dailey LLC 
By .JOS""9h M. Pastor-e 11 [, Esq . 
420 Lexington Avenue, Suite 300 
New Yo rk, New York 10170 
212- 297-6169 

Index No.: 650773/2014 
Subm. Dat e : Aug . 27, 2014 
Mot. Seq. No .: 001 

DECI SION AND ORDER 

For Defendant: 
P.:_U sbury ~-Ji 1:t hrop Sha•.·1 
P _ ttn1an LL P 
By Frederick A. Brodie, Esq. 
1540 5 r oadway 
New York, New York 10036 
212 - 858-1000 
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ELLEN M. COIN, J .: 

Defendant Needham & Company, LLC (de fendant) moves , pursuan t 

to CPLR 3211 (a) (1) and (7), for an orde :::- dismi ssing the 

complaint . 

Plaintiff Qualstar Corpora tion (plaintiff ) is in the 

business of delivering data storage and power supply solutions. 

Defe ndant is in the business of investment ban king a nd providing 

financial advice. Faced with a hosti le takeover , plaintiff 

retained defendant , pursuant to two lette~ agreements, to provide 

a fairness opinion on the adequacy of the tender offer initiated 
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by non-party BKF Capi ta l Group, and to advise plaintiff in 

connect ion with devising a shareholder right s p lan (antitakeover 

device known as a poison pill) . Defendant billed and wa s paid 

the total agreed upon price of $250 , 00 plus expenses. One year 

later , BfK Capital Group too k over plain ti ff's Boa rd of Directors 

a nd brought this act ion seeking a refund. 

The complaint s ets for th causes of ac tion fo r breach of 

contract {first and third) , breach of the covenant of good fai th 

{second and f ourth), unjust e n richment ( f ifth), and negligence 

\sixth , but mislabeled as four th). 

In support of it s motion to dismiss, defendant makes the 

follo wing arguments. The first and third causes of action fo r 

breach of contract should be dismissed b ecause they are precluded 

by the governing agreements. The second and fourth c a uses of 

action fo r breach of good f aith must be dismissed because t he 

implied duty of good faith cannot trump express contractual 

provis ions. The fift h cause of action for unjust enrichment must 

be dismissed because t h e parties' relations hip was governed by 

written contracts. The sixth cause of action fo r negligence must 

be dismiss e d because plaintiff does not allege a l e gall y 

cognizable duty arising outside the contract. 

In opposit ion to the motion to dismiss, pla intiff makes the 

follo wing argument s. The agreements did not pe rmit defendan t to 

solely rely on information provided by plaintiff's former 

2 

[* 2]



management without any independent i nvestigation . The 

disclaimers of liability contained in the agreeme nt s do not 

insulate defenda nt from gross negligence, wi llful misconduct, or 

non -per forma nce . Whether de fendant breached the agreements and 

plaintiff received the performance for which it bargained invo lve 

quest ions of fac t and should not be dete rmined on a motion to 

dismiss. 

On a mot ion to dismiss a complaint for l egal insuffi ciency , 

the court accepts the facts al leged as true and determines simply 

whethe r the facts alleged fit within any cognizable legal t heory 

\Mandarin Tra ding Ltd . v Wildenstein , 16 NY3d 173, 178 [2011) ) . 

The pleading is to be liberally construed , according the 

a llegations t he benefit of every possible favorable inference 

(Ovitz v Bloomberg L.P., 18 NY3d 753, 758 [2012)). Dismissal of 

a c ompla int on the ground of documentary evidence is warranted 

where the evidence submitted conclusively establishes a defense 

as a matter of l aw (1 50 Broa dway N. Y . Assoc., L.P. v. Bodner, 14 

AD3d l, 5 [1st Dept 20 04] [quotation marks and ci tation omi tted] ) . 

Plaint iff bases i ts arguments largely on a misgu ided 

characterization of the letter agreements . Contra r y to 

plainti ff's assertion, the let ter agreements expressly autho rized 

defendant to rely on t he information provided by plaintiff 

wi thout independent verification . Both let ter agreemen ts 

provide: 
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Needham & Compa n y (a } wil l use and r e l y pr imarily o n 
the Information a nd on informatio n availabl e from 
generally r ecognized public sources in performing the 
services c o n templated by this Agreement without having 
independently verified or investigated the same , (b) 
does not assume r esponsibility fo r the accuracy or 
completeness of the information and such other 
information and (c) will not make an appraisal or 
independen t evaluation of the Company o r its business, 
a ssets or liabilities. 

Thus, the docume ntary evidence , i n the form of the letter 

agreements, resolve all factual issues as a matter of law, and 

concl usively dispose o f plaintiff ' s cla ims (Leon v Martinez, 84 

NY2d 83, 87 - 88 (1994]) . The key material fact a lleged by 

plainti ff t o be true , that t he agreements did not permi t 

defendant to s olely rely on informati on provided by plaintiff's 

fo rmer manageme nt without any i ndependent invest igation, is not a 

fact a t all, and no s i gnificant dispute exist s regarding it 

(Guggenheimer v Ginzburg, 43 NY2d 268 , 275 [ 1977)). On the o t her 

hand, even giving the c ompla i nt every f avorab le inference, the 

documentary ev idence conclusively es tablishes the defendant's 

contention, which is consistent with the agreements a s a whole, 

with the parties' purpose , and with common sense (Northville 

Indus . Corp . v. Natl . Union Fire Ins . Co ., 89 NY2d 621, 633 

[ 1997]). 

Moreover, bot h agreements exp r e ssly provide tha t defendant 

" shall not have any liability (whether direct or indirect, in 

contract or otherwise ) to {plaintiff) ... directly or indirectly 

for or in connection wi th the Engagement , ' ' except for losses Lha t 
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result from defendant's "gross negligence or wil lful mi sconduct." 

The caus e s of action for breach of c ontract , and the causes of 

action for breach of the co venant of good f aith, do no t plead 

gross negl igen c e or willful misconduct. Therefore , the 

disclaimers must be e nforced by dismi ssing the fi rst , second, 

third, and fourth causes of action. 

As t o the fif th cause of action f or ~njust enrichmen t, t he 

requisite e lements are "that (1) de fenda nt was enriched , (2) at 

plaintif f ' s expense , and (3} that it is a gainst equ ity and good 

conscience t o permi t defendant to retain what i s sough t to be 

recovered " ( Farina v Ba stianich, 116 AD3d 546 , 548 [l·5 c Dep t 

2014) [internal quotation marks and citat ion omitted]) . The 

complain t fa il s to sufficiently allege how defendant was un justly 

enriched by it s receipt o f the negotiated fee fo r its services. 

fu rthermore, t he uncontested existence of an ac tua l ag reement 

be tween the parties bars a n act ion f or unjus t e nrichment (Georgia 

Malone & Co . , In c. v Rieder, 19 NY3d 511, 51 6 [20 12); IDT Corp. v 

Morga n Stanley Dean Witter & Co., 12 NY3d 132, 14 2 (2009 ); 

(Gol dman v Met ropolitan Li fe Ins . Co., 5 NY3d 561, 572 [2005)) . 

Finally, t he sixth caus e of action for negligence mus t be 

dismissed because alleg ing a fai lure to provide appropriate 

financial a dvice merely demons tra te s plain tiff 's d issatisfaction 

with defendant's performance of the cont ract, and does not state 

a tort claim (Ne w York Univ. v Con tinental Ins. Co ., 87 NY2d 308, 
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320 [1995]). furthermore , a tort claim based upon the same facts 

tha t underlie the contract claim will be dismissed as dup licative 

of the contract claim (Duan e Reade v SL Green Operating 

Partn ership, LP, 30 AD3d 189, 190 [lH Dept 2006 ] [ci tation 

omitted]} . 

In accordance with the forego ing , it i s hereby 

ORDERED that the motion of defendant Needham & Compan y, LLC 

to dismiss the complaint is granted pursuant to CPLR 3211(a) (1), 

and the compla i nt is dismissed in its entiret y, with cost s and 

disbursements to de fendant as taxed by the Clerk of t he Court 

upon submiss ion of an appropriate bill of costs, and the Clerk is 

direc ted to enter judgment accordingly. 

Dated : ~ .;, UJ1S 
ENTER: 

Ellen M. Coin, A.J.S.C . 
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