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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 57 
-----------------------------------------x 
THE UNITED STATES LIFE INSURANCE COMPANY 
IN THE CITY OF NEW YORK 

Plaintiff, 

-aga inst-

SERGE FREUND. 

Defendant . 

----------------- ---- -- ------------------x 
Peter H. Moulton, J.S.C.: 

Index No. 652009/11 

Plaintiff mo ves for summary judgment for the return of 

commissions (the "Commi ssions" ) ea rned by defendant (hereafter the 

"producer" 1 or "defendantu) in c onnection with two life insurance 

policies taken out by Abraham Schon, insuring the life of Celia 

Schon. Originall y , plaintiff sought $491,978.00, but that amount 

was reduced by ongoing offsets from other monies owed to 

defendant . 2 Plaintiff seeks the return of the Commiss:'.. o:"Js under 

Section 2 {e) o f the Producer's Contract dated June 5, 2005 , signed 

by plaintiff's General Agent Barbara Crowley and defendant (the 

1The Department of financial Services defines a producer as 
any person required to b e licensed to sell, solicit or negotiate 
insurance. A producer can be an agent, broker, consultant, 
reinsurance intermediary or exces s lines broker; the license 
indicates the category. Defendant holds a New Jersey license . 

2According to the affidavit of Jalen Lohman dated Octobe r 7 , 
2013, the amount was $134 , 267 .73. 
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"Producer's Contract"). The return is sought on the basis that 

premi urns were refunded to Abraham Sch o n in connect ion with the 

settlement of a lawsuit brought by plaintiff against Schon for 

allege d material misrepresentations on the life insurance 

applications . The parties agree that the crux of this dispute i s 

the interpretation of Section 2 {e) . 

Arguments 

Plaintiff's moving papers maintain tha t the ''clear" language 

o f Section 2 (e), and the uncontested fact that plaintiff returned 

the premiums in the Schon transaction, requires that the court 

grant its motion. 

Defendant opposes the motion o n t he basis that plaintiff is 

not entitled to repayment of the Commissions because they were not 

paid to him, but rather, were paid to Prosperity Asset Management 

Company, Inc. ("Prosperity" } as reflected by a corrected 1099-Misc 

tax form issued by plaintiff . 3 On or about July 5 , 2005 defendant 

assigned his entitlement to all his commissions on all US Life 

1 . . po_icies to Prosperity.' Because Prosperity (and not defendant) 

3The 1099- Mi sc was first issued by plaintif £ to defendant 
but a corrected 1099- Misc was subsequently issued t o Prosperity . 
The Commissions were paid to Prosperi ty between June 30, 2005 and 
November 10, 2006 . 

~The Assignment between defe ndant and Prosperity, dated July 
5, 2005 (the "Assignment"), states in relevant part: 

In consideration of one dollar the receipt of which is 
hereby acknowledged Serge rre und (thereinafter called 
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was paid the Commissions as a result of the Assignment, defenda n( 

contends that the Commissions were not "received" under Sect ion 2 

(e), and therefore, de fendant is not obligated to repay t hem . 

Defendant cites the Oxford Dictionary which defines "receive 11 as to 

" be g i ve n, presented with , or pa id"; and here defendant was not 

"given" any money . If the court does not fi nd that the term 

"received" unambiguously refers to commissions only received by 

defenda nt , the n an issue of fact i s raised as t o the meaning of the 

term. Further, the Producer ' s Contract's provisions r egarding 

assignments "both cont radict each other" and the "ambigui ty raises 

both an issue of fact and is to be interpreted against the drafter 

US Life."5 Additionally, defe ndant asserts that plaintiff ' s 

"course of conduct 1' i n paying Prosperity the Commissio n s and 

issuing the 1099-Misc to that company, "modified the agreement wi th 

Assignor}, hereby assign{s) , transfer (s ) 1 release (s) 
and set (s) unto ProspeLity Asset Mgmt Inc (hereinaf ter 
called Assignee) . all of Assignor 's right, title, 
int e rest, claim and demand , in and to Prosperity Asset 
Mgmt I nc commissions which may now be payable or may 
hereaf~e.r become due and payable unde r the terms of the 
agreement. 

The Assignment also includes a box which is checked 
certifying that the assignme nt is made "Because Assignee will 
service the policies herein descr ibed./( It also contains the 
statement that it is " subject to . . the Company's and 
General Agent's righ t of offse t as provided in the agree me nt 
between the Assignor and t he General Agent." 

~Defendant asserts that the ambiguity is whether an 
assignment is permitted in the first instance and urges the court 
to apply the doctrine of " con tra Proferentum.u 
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Freund." 

In response to these arguments, plaintiff stresses that the 

Section 2 (e ) does not state that the conunissions must be received 

by defendant himself. The provision only states that commissions 

must be "received" - meaning that if any person or entity 

"received" corrunissions pursuant to the Producer's Contract, 

defendant would nevertheless be obligated to repay them under 

Section 2 (e). Plaintif f contrasts the language under Sectio n 2 

(e) with another provision in the Producer ' s Contract on premiums 

which refers to premiums "received by the Producer" (emphasis 

added) . Plaintiff further asserts that defendant "effectively 

received the corrunissions at issue , notwithstanding the assignment, 

because he had the power to dispose of them, and he exercised that 

power by directing their payment to Prosperity rather than 

himself." Defendant also received the Corrunissions "since he also 

control led the assignee , Prosperity.'' Moreover, the Assignment was 

only limited to the assignment of Commissions earned by defendant 

and "did not include the delegation of Freud's duties and 

obligation s under the contract.u Therefore, because the duties and 

obligations of Lhe Producer's Contract included the obligation to 

repay the Commiss ions, and that obligation was not assigned, that 

obligation remained with defendant who is "personally responsibl e 

to repay all commissions." Plaintiff asserts that there is also no 

ambiguity or conflict regarding the assignment provisions because 
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they pertain to separate and distinct contracts. 

Discussion 

" ' The proponent of a sununary judgment motion must make a prirna 

facie showing of entitle ment to judgment as a matter of law , 

tendering sufficien t e v idence to elimi nate any materia l issues of 

fact from the case.'" Kesselman v Lev e r House Rest., 29 AD3d 302 , 

303 (1st Dept 2 00 6 } , quoting Winegrad v New York Univ. Med . Ccr . , 

64 NY2d 8 51, 853 (1985). Upon the presentation of a prima facie 

case by the movant, the burden then shifts to the motion ' s opponent 

to offer evidentiary facts sufficient to raise a tr i ab l e issue of 

fact. Id. 

A contract is considered clear if, on it s face , it is 

reasonably 

Continental 

susceptible to only 

Cas. Co., 9 NY3d 264 

one meaning. See Whit e v 

(2007}; Green field v Philles 

Records, 98 NY2d 562 [2002)). A contract is ambiguous where on its 

face , i t is reasonably susceptible of more than one interpretation . 

See Chimart Assoc. v Paul, 66 NY2 d 570 [1986]}. The init ia l 

determination on whether a writ ing is ambiguous is within the 

exclusive province o f t he court. See Innophos, Inc . v Rhodia , 

S.A., 10 NY3d 25(2008]) ; see also Hirsch v Food Resources, Inc. , 24 

AD3d 293 (1st Dept 2005} . 

A written contract wi ll be read as a whole, and every part 

will be interpreted with reference to the whole; and if possible it 

will be interpreted as to give effect to its general purpose 
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(William s Pres s v State o f Ne w York , 37 NY2d 434 , 440 [1975)) , and 

the langua ge will b e i nterp reted a c c o rd ing t o i t s plain meaning . 

See Ce llular Tel . Co . v 2 10 £ . 86 t h S t . Corp . , 44 AD3d 77 (1st Dept 

2007) ; Ne w York Prop . Holding Co r p . v Rosa, 26 AD3d 186 (1st Dept 

2 0 0 6 ) . Cour t s shou l d a void any interpre ta tion which wou ld contract 

te rms meaningless. See Two Guys From Harrison-N . Y. I nc . v S . f .R. 

Realty As s oc., 63 NY2d 396, 403 (1984). 

Section 2 (e) provides in relevant part: 

If the Company shall, either during the continuance of 
the Contract or after its termination, retu r n t he p remi um 
on any policy for any reason, the Producer agrees to 
repay al~ conunissions received on premiums so r eturned t o 
the General Agent or the Company upon demand. 

(emphasis added) . 

The word "received" is not defined, but me ans exactly what 

de f e ndant asserts, i.e., "given, presented with, or paid . " The 

i ssu e h o wever is not with the definition of the word " received" bu t 

rather with who must have "received" the Commissio n s i n order to 

trigger the repayment obligation. The fa c t t hat t h e word 

" r e ceived" i s not thereafter modi f ied by the words "by t he 

Producer" is instructiv e when c ompa red t o Section 3 ( f) , which uses 

the t e rms " rec eived b y t he Pro d u cer . " Sec t ion 3 (f) provides in 

r e l e van t part : 

All p remiums received by the Producer for the Company 
s ha ll be imme diatel y paid over to the Gener al Agent . 

{empha s is a dde d) . 
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The court must conclude tha t the omiss ion of the words "by the 

Producer" was intentional if used in o ne part o f the Producer's 

Contract but not in another, and, that the parties did not intend 

to limit the repa yment o b ligation in t he manner suggested by 

defendan t . De fendant's reading wo uld impose a limitat i o n on 

Section 2 (e ) i n the event tha t commi ssions are assig n ed - - which 

is exact ly what defendant argues here . 6 Nothing in t he Producer's 

Con trac t suggests t hat the parties in t ended to l imit plaintiff's 

right to the return of commissions received on premiums. Section 

2 (e ) expresses no such l i mitation a nd in fact supports a n 

expansi ve readi ng by providi ng for the return of a premium o n "any 

policy" a nd "for any reason." Pres umably, tha t is why the 

Assignme n t and Release of Assignment, which defend ant signed two 

years later on b e half of Prosperity (the "Release of Assignme nt'' ) , 

caution that they are " s ubject to . the Company ' s and General 

Agent's right of o ffset a s provided in the a g r eement between the 

Assignor and t he General Agen t . " 7 Whi le the provision shou ld have, 

and could have , been crafted i n a manner which wou ld express the 

intent more plainly , that does not t rans late into an ambiguity. 

6The court notes that plaintiff's reme dy cannot be to sue 
Pros perity for the repayment of Commissions because Section 2 (e) 
does not bind Prosper ity as a non - party to the Producer ' s 
Cont r a ct . 

7Section 2 (d} of the Producer 's Contract provides that "Any 
moni es due t he Producer he reunder shal l be subj e ct to reduction 
or off s et for any indebtedness of t he Producer to the General 
Agent o r the Company." 

7 

[* 7]



Further, even assuming that an appellate court would find 

differently (i . e ., that an a mbiguity exists) , defendant controlled 

Prosperit y and therefo re, effectively " received " the money. The 

court cannot turn a blind eye to the realities of what transpi red, 

merely because Prosperi ty is a corporat ion with a separate l egal 

identity. Defendant signed the Assignme nt for himself (as an 

individual ) . The Prosperity signa ture line reads "SAME AS ABOVE ." 

Additionally, defendant signed the Release of Assignme nt on behalf 

o f Prosperity. He has also not disputed that he controls 

Prosperit y, nor does he dispute that has the powe r to manipulate 

that entit y in any way he chooses. 

The fac t that plaintiff paid the Commiss ions to Prosperity and 

issued a revised 1099-Misc does no t , as defendant asserts , 

"modif [y] the agreement with Freund." It appea rs that defendant ' s 

argument is that these facts or "course of conduct " results in a 

waive r of the repayment provision . Waiver may not be infe~red "to 

frustrat e the reasonable expectations of the pa rties ... when they 

have expressly ag reed otherwi se." Jefpaul Garage Corp. v 

Presbyteria n Hosp . in City of N. Y., 61 NY2d 442, 446 (1984). A 

"waiver i s an intentional relinquishment of a known right and 

should not be light ly presumed" and "is not to be inferred from a 

doubtful or equivocal act ." Echostar Satelli te, L . L . C . v ESPN, 

Inc. , 79 AD3d 614 , 617 (1st Dept 2010) (internal quotation marks 

and citation omitted ) . Wai ver is not created by " [n]egligence , 
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ove rsight or thoug h tless ness" Alsens Am. Portland Cement Works v 

Degnan Contr. Co ., 222 NY 34 , 37 (1917). The court c annot find 

such a waiver, based on plaintiff's recognit ion and approval of the 

Assignment, whi ch was requested by defendant, for his own benefit. 

It is unnecessary to addres s plaintiff's rema ining argument 

regarding the scope of As signment (which is written on plaintiff's 

own form) and its purported omission of language d e legati n g 

d efendant's "duties and obligations under the contract ." ~ 

According ly , it is 

ORDERED that plaintif f's motion for summary judgment is 

granted on liability ; a nd it is further 

ORDERED that the issue of damages is held in abeyance ; and it 

is further 

ORDERED that because the amount due to plaintiff (orig inally 

$491, 978 . 00) , has been reduced to a lesser amount by ongo i ng 

o ffsets, the parties shall attempt to agree on the amount 

outstanding, if any , without prejudice to defendant ' s position that 

no amount is due in this laws uit and without prejudice to 

defendant' s rig h t t o appea l this decis ion; and it is further 

ORDERED t hat if t h e parties cannot agree , the parties shall 

8 Defendant' s argument , that there is an ambiguity in whether 
an assi gnment is permitted in the first instance is a smoke 
screen. The argumen~ is made so that the document would be 
c onstrued aga inst t h e drafter . However, whether a producer is 
entitled to make an assignment is not a n issue here, and in any 
e ve n t, the provisions are not i n conflict because they relate to 
different contracts . 
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submit further proof on this issue . 

This Constitutes the Decision and Order of the Court. 

Dated : Janua r y 13, 20 1 5 

ENTER : 

J . S .C. 
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