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.;ui.t'kc \\;iter Il-om scptic s!'stetiis associated \\ it11 t \+o lots." I n  addition. the record reflects that 
tlic l3/:\ considerect the correspondence of the l 'o\\ 11's Di\ision of Environmental Protection 

--- J ' t i t i t iQ.  58 .II)jd 740). Iiic. Furthermore. the petitioner did not put forward any credible 
c \  iclcncc or e\pert \ \  itnc'ss testiiiion! at the hearing to refute the impact on the environment. 

hilc i t  is arguable that tlic petitioner's p r ~ p o ~ e d  land di\,ision application 
crcatiiig t \ i  o lots i n  this residential neighborhood presents no significant departure lrom the 
iiiii.iorit! 01' the siiri.ouncling properties \citliin 500 feet. tlie Court kinds that tlie BZA had a 
lcgitiiiiati' ititcrest and an o\~erriding consideration i n  protecting tlie environment surrounding the 
ncigliborhooc1)rliood incl tiding tributaries, \vetlands, and ri\,ers in light of the Town Board's re-zoning 
0 1 '  tlic sul?icct par.cel and other piircels to the A-2 Residential District in 1989. ?'he record 
i;iipIx)rts the‘ I3;/;2's conclusion that the substandard lots \\,oulci contribute to the burdens placed 
on grc)iiiid\\ ;iter a n c l  stirface \\;iter qt ia l i tq ,  and tlic BZA \vas clearly within i n  its discretion to 
rci'ux to gratiL \,ariances for the development of  undersizcd parcels which will exacerbate the 
hiiideii plxcd oii ~ I i c  gix)undwater m c l  surface \\. atcr qualit!, (see generally. Sakrel, Ltd. v Roth, 
176 AL>2il 7.32). '4 zoning board determination is no t  arbitrary ..if. in light of apparent over 
de\ clolmient i t  ~ L I I S  it stop to all but those construction pro.jects which are in conformity u.itli the 
rcquirciiicnts ot' the zoning ordinance" [Saltrel. Ltd. v Rotli. 176 AD2d 732, 736). Indeed, to 
grant pe:itioner's instant Article 78 proceeding \\oiild effectively vitiate i n  toto the Town 
Hoarcl's iipzoning to the A-2 zoning classification l'or the sub.ject parcel. Stated another way, it  
\ \  oulii bruici the 1  OM^ Board's decision to upzone the subject parcel as arbitrary and capricious 
11)r \ \  Iiicli the 1-ecliiisite prool'1,etitioner clearly has not met. 

13ased iipoti tlie entire record before i t ,  and balancing all the factors establislied. the BZA 
could rat!onall! C O I I ~ I L I ~ C  tha t  the detriment tlie proposed application posed to the neighborhood 
out\\ eighcd the benefit sought by the petitioner. and its determination denying the requested 
L xiiincc> \ \ a h  no t  arbitrar), or capricious (see. Matter of lfrah v Utscliig, supra; Matter of Rain v 
' 1  o\\n ~ j 1 . b .  2 1 AD3d 493. Matter of Retail Prop. Trust v Hoard of Zoning Appeals ofTo\vn of 
1 I e m ~ x t e x ~ .  08 NY2d 190). Accordingl),, for tlie foregoing reasons, the BZA did not act 
ai-bitrar! . capricious or illegally in denying the petitioner's requested area variances, thus, the 
pclition i ;  ilenicil and therefore dismissed. 

oiiiiiieiiileil that tlie application be denied (see. 

1 1 1  coi ic l i is i~)~~.  
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I .iis shall constitute tlie decision and order of tlie r;st -t. *,A*-: 
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HON.  TOSEPH C. I'ASTORESSA, J.S.C. 
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